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PREFACE

On December 8, 1993, Title VI of the North American Free Trade Agreement
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Customs
Modernization or “Mod” Act, became effective. These provisions amended many sections of the
Tariff Act of 1930 and related laws.

Two new concepts that emerge from the Mod Act are “informed compliance” and
“shared responsibility,” which are premised on the idea that in order to maximize voluntary
compliance with the laws and regulations of U.S. Customs and Border Protection, the trade
community needs to be clearly and completely informed of its legal obligations. Accordingly, the
Mod Act imposes a greater obligation on CBP to provide the public with improved information
concerning the trade community's rights and responsibilities under Customs regulations and
related laws. In addition, both the trade and CBP share responsibility for carrying out these
requirements. For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484),
the importer of record is responsible for using reasonable care to enter, classify and determine
the value of imported merchandise and to provide any other information necessary to enable
U.S. Customs and Border Protection to properly assess duties, collect accurate statistics, and
determine whether other applicable legal requirements, if any, have been met. U.S. Customs
and Border Protection is then responsible for fixing the final classification and value of the
merchandise. An importer of record’s failure to exercise reasonable care could delay release of
the merchandise and, in some cases, could result in the imposition of penalties.

The Office of Regulations and Rulings has been given a major role in meeting the
informed compliance responsibilities of U.S. Customs and Border Protection. In order to provide
information to the public, CBP has issued a series of informed compliance publications, and
videos, on new or revised requirements, regulations or procedures, and a variety of
classification and valuation issues.

The Value Branch, International Trade Compliance Division of the Office of Regulations
and Rulings has prepared this Customs Valuation Encyclopedia (1980-2003) to assist the
trade community. We sincerely hope that this material, together with seminars and increased
access to U.S. Customs and Border Protection rulings, will help the trade community to
improve, as smoothly as possible, voluntary compliance with Customs laws. For ease of
reference, material added since the previous release is presented from within a text box.

The material in this publication is provided for general information purposes only.
Because many complicated factors can be involved in customs issues, an importer may wish to
obtain a ruling under Customs Regulations, 19 CFR Part 177, or to obtain advice from an expert
who specializes in customs matters, for example, a licensed customs broker, attorney or
consultant. Reliance solely on the information in this pamphlet may not be considered
reasonable care.

Comments and suggestions are welcomed and should be addressed to the Assistant
Commissioner at the Office of Regulations and Rulings, U.S. Customs & Border Protection
(CBP) Service, (Mint Annex), 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229.

Michael T. Schmitz
Assistant Commissioner
Office of Regulations and Rulings
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ASSISTS

INTRODUCTION

19 U.S.C. 1401a(b)(1) states:

The transaction value of imported merchandise is the price actually paid or payable for
the merchandise when sold for exportation to the United States, plus amounts equal to .
. . the value, apportioned as appropriate, of any assist; . . .

The price actually paid or payable for imported merchandise shall be increased by the
amounts attributable to the items (and no others) described in paragraphs (A) through
(E) [assists paragraph (C)] only to the extent that each such amount (i) is not otherwise
included within the price actually paid or payable; and (ii) is based on sufficient
information. If sufficient information is not available, for any reason, with respect to any
amount referred to in the preceding sentence, the transaction value of the imported
merchandise shall be treated, for purposes of this section, as one that cannot be
determined. (emphasis added)

The definitional section of the TAA, 19 U.S.C. 1401a(h), defines assists as the following:

(1)(A) The term "assist" means any of the following if supplied directly or indirectly, and
free of charge or at reduced cost, by the buyer of imported merchandise for use in
connection with the production or the sale for export to the United States of the
merchandise:

(i) Materials, components, parts, and similar items incorporated in the imported
merchandise.

(i) Tools, dies, molds, and similar items used in the production of the imported
merchandise.

(iii) Merchandise consumed in the production of the imported merchandise.

(iv) Engineering, development, artwork, design work, and plans and sketches that are
undertaken elsewhere than in the United States and are necessary for the production of
the imported merchandise.

(B) No service or work to which subparagraph (A)(iv) applies shall be treated as an
assist for purposes of this section if such service or work - (i) is performed by an
individual who is domiciled within the United States; (ii) is performed by the individual
while he is acting as an employee or agent of the buyer of the imported merchandise;
and (iii) is incidental to other engineering, development, artwork, design work, or plans
or sketches that are undertaken within the United States.

(C) For purposes of this section, the following apply in determining the value of assists
described in subparagraph (A)(iv): (i) The value of an assist that is available in the
public domain is the cost of obtaining copies of the assist.

10
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(i) If the production of an assist occurred in the United States and one or more foreign
countries, the value of the assist is the value thereof that is added outside the United
States.

(Note: In the Customs Regulations, 19 CFR 152.102(a)(3), a third method of
determining the value of "engineering, development, artwork, design work, and plans
and sketches that are undertaken elsewhere than in the United States and are
necessary for the production of the imported merchandise" is provided, see 19 CFR
152.102(a)(3)(iii), infra.)

The same language regarding the addition of assists to the price actually paid or
payable and the definition of assists may be found in the Customs regulations, 19 CFR
152.103(b) and 19 CFR 152.102(a), respectively. In addition, 19 CFR 152.103(c)
regarding "sufficiency of information" states: "Additions to the price actually paid or
payable will be made only if there is sufficient information to establish the accuracy of
the additions and the extent to which they are not included in the price."

The regulations provide the following with respect to the valuation of assists [19 CFR
152.103(d)]:

Assist. If the value of an assist is to be added to the price actually paid or payable, or to
be used as a component of computed value, the district director shall determine the
value of the assist and apportion that value to the price of the imported merchandise in
the following manner:

(1) If the assist consists of materials, components, parts, or similar items incorporated in
the imported merchandise, or items consumed in the production of the imported
merchandise, acquired by the buyer from an unrelated seller, the value of the assist is
the cost of its acquisition. If the assist were produced by the buyer or a person related to
the buyer, its value would be the cost of its production. In either case, the value of the
assist would include transportation costs to the place of production.

(2) If the assist consists of tools, dies, molds, or similar items used in the production of
the imported merchandise, acquired by the buyer from an unrelated seller, the value of
the assist is the cost of its acquisition. If the assist were produced by the buyer or a
person related to the buyer, its value would be cost of its production. If the assist has
been used previously by the buyer, regardless of whether it had been acquired or
produced by him, the original cost of acquisition or production would be adjusted
downward to reflect its use before its value could be determined. If the assist were
leased by the buyer from an unrelated seller, the value of the assist would be the cost of
the lease. In either case, the value of the assist would include transportation costs to the
place of production. Repairs or modifications to an assist may increase its value.

With respect to determining the value of assists described in 19 CFR 152.102(a)(1)(iv),
i.e., "engineering, development, artwork, design work, and plans and sketches that are
undertaken elsewhere than in the United States and are necessary for the production of
the imported merchandise", 19 CFR 152.102(a)(3) states:

11
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The following apply in determining the value of assists described in paragraph (a)(i)(iv)
of this section: (i) The value of an assist that is available in the public domain is the cost
of obtaining copies of the assist. (ii) If the production of an assist occurred in the United
States and one or more foreign countries, the value of the assist is the value added
outside the United States. (iii) If the assist was purchased or leased by the buyer from
an unrelated person, the value of the assist is the cost of the purchase or of the lease.

The Customs regulations describe how assists may be apportioned. Section 152.103(e)
provides for the following:

Apportionment. (1) The apportionment of the value of assists to imported merchandise
will be made in a reasonable manner appropriate to the circumstances and in
accordance with generally accepted accounting principles. The method of
apportionment actually accepted by Customs will depend upon the documentation
submitted by the importer. If the entire anticipated production using the assist is for
exportation to the United States, the total value may be apportioned over (i) the first
shipment, if the imported wishes to pay duty on the entire value at once, (ii) the number
of units produced up to the time of the first shipment, or (iii) the entire anticipated
production. In addition to these three methods, the importer may request some other
method of apportionment in accordance with generally accepted accounting principles.
If the anticipated production is only partially for exportation to the United States, or if the
assist is used in several countries, the method of apportionment will depend upon the
documentation submitted by the importer.

(2) Interpretative note. An importer provides the producer with a mold to be used in the
production of the imported merchandise and contracts to buy 10,000 units. By the time
of arrival of the first shipment of 1,000 units, the producer has already produced 4,000
units. The importer may request Customs to apportion the value of the mold over 1,000,
4,000, 10,000 units, or any other figure which is in accordance with generally accepted
accounting principles.

GATT Valuation Agreement:

In Article 8, paragraph I(b), the Agreement provides for an addition to the price actually
paid or payable for the imported goods for the value of assists. (Similar language as
statute and regulations).

Article 8, paragraph 3, states that "[a]dditions to the price actually paid or payable shall
be made under this Article only on the basis of objective and quantifiable data."

Regarding valuation and apportionment of the assist, Interpretative Notes, Note to
Article 8, paragraph I(b)(ii), subparagraphs 1 through 4, correspond with the Customs
regulations regarding valuation and apportionment of assists. [19 CFR 152.103(d) and

(e)]

12
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In addition, Interpretative Notes, Note to Article 8, paragraph I(b)(iv), provides the
following:

1. Additions for the elements specified in Article 8.1(b)(iv) [engineering, development,
artwork, design work, and plans and sketches . . . ] should be based on objective and
quantifiable data. In order to minimize the burden for both the importer and customs
administration in determining the values to be added, data readily available in the
buyer's commercial record system should be used in so far as possible.

2. For those elements supplied by the buyer which were purchased or leased by the
buyer, the addition would be the cost of the purchase or the lease. No addition shall be
made for those elements available in the public domain, other than the cost of obtaining
copies of them.

3. The ease with which it may be possible to calculate the values to be added will
depend on a particular firm's structure and management practice, as well as its
accounting methods.

4. For example, it is possible that a firm which imports a variety of products from several
countries maintains the records of its design centre outside the country of importation in
such a way as to show accurately the costs attributable to a given product. In such
cases, a direct adjustment may appropriately be made under the provisions of Article 8.
5. In another case, a firm may carry the cost of the design centre outside the country of
importation as a general overhead expense without allocation to specific products. In
this instance, an appropriate adjustment could be made under the provisions of Article 8
with respect to the imported goods by apportioning total design centre costs over total
production benefiting from the design centre and adding such apportioned cost on a unit
basis to imports.

6. Variations in the above circumstances will, of course, require different factors to be
considered in determining the proper method of allocation.

7. In cases where the production of the element in question involves a number of
countries over a period of time, the adjustment should be limited to the value actually
added to that element outside the country of importation.

Judicial Precedent:

Texas Apparel Co. v. United States, 698 F. Supp. 932 (1988), aff'd, 883 F.2d 66 (1989),
cert. denied, 493 U.S. 1024, 110 S.Ct. 728 (1990).

The merchandise in question was appraised on the basis of computed value pursuant to
19 U.S.C. 1401a(e). The appraised value included an addition for the cost of sewing
machines, including their repair parts and cost of repairs, as an assist under 19 U.S.C.
1401a(h) (1) (A) (ii).

The plaintiff contends that the inclusion of the cost of the sewing machines as an assist
is in error. The plaintiff claims that the sewing machines are not "tools, dies, molds, and
similar items used in the production of the imported merchandise" as provided for in the
statute.

13
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The court ruled that the Customs Service's interpretation of 19 U.S.C. 1401a(h)(1)(A)(ii)
as including "items directly related to the production of merchandise, such as a sewing
machine to the sewing of wearing apparel, cannot be said to be contrary to the goals
and intent of the new valuation code. Including the value of the sewing machine, which
is essential to the fabrication of the apparel, fairly and accurately reflects the cost of
producing the imported merchandise." Customs' interpretation distinguishes between
equipment which works on the merchandise contributing directly to its manufacture and
machinery which is not used directly in the production of the merchandise itself, e.qg., air
conditioners.

The sewing machines in question are similar to "tools, dies, molds, and similar items
used in the production of the merchandise," and the cost or value of the sewing
machines, repair parts, and the cost of repairs were properly included in the computed
value of the imported merchandise as an assist.

(Case affirmed by Aris Isotoner Gloves, Inc. v. United States, 14 Ct. Int'| Trade 693
(1990).)

Chrysler Corporation v. United States, 17 Ct. Int’l Trade 1049 (1993).

The importer purchased engines from a foreign seller. The agreement between the
parties required a minimum number to be purchased, otherwise shortfall and application
charges were to be paid to the seller. The Court stated that these fees were in the
nature of a contractual "penalty”, and the financial responsibility was triggered by the
failure to purchase engines. The fees were not part of the price actually paid or payable
for the engines. In addition, the importer made payments to the seller for tooling
expenses and claimed these payments as assists. The Court agreed with Customs that
the payments made for tooling expenses are not assists but rather, are part of the price
actually paid or payable. The statutory requirements for an assist are not met because
the seller is not supplied with the actual tooling. The tooling expense was allocated
over the number of engines intended to be produced rather than the actual number of
engines produced.

Merck, Sharp & Dohme Int’l v. United States, 20 Ct. Int'l Trade 137 (1996).

The merchandise at issue, Indocin, was manufactured by a company in Holland that is
related to the importer. The manufacturer produced the Indocin using assists provided
by the importer. The importer claims that Customs erred in appraising the merchandise
because instead of determining the value of the assist based upon its cost of
production, Customs used the value declared on the invoice. The importer claimed that
the invoice price is not the assist’s cost of production, but rather, the cost of production
is found by examining the business records that the importer presented to the Court
The government’s position was the Merck did not prove the accuracy of its claimed cost
of production figures because it did not provide source documentation (e.g., detailed
cost records regarding the manufacture of the assist) to substantiate them. Absent

14



Customs Valuation Encyclopedia
June, 2004 ASSISTS

apportionment of assists

sufficient proof of its claimed cost of production, the government contended that the
assist should be based on the value provided at entry. The Court held that the
testimony of the importer's witnesses and the documentary evidence presented by the
importer, were sufficient to prove the cost of production of the assist, and that Customs
erred in using the price declared on the invoice to determine the value of the assist.

judgment denied, No. 01-24, slip op. (Ct. Int'l Trade Mar. 1, 2001).

The issue in this case involves the inclusion of waster or scrap material in the definition
of assists. From 1984—-1995, Customs position was the scrap or waste in a cut, make,
and trim (CMT) operation was not considered an assist within the meaning of 19 USC
1401a(h)(1)(A). However, in 1995, Customs changed its position and maintained that
fabric waste generated in a CMT was in fact part of an assist as “merchandise
consumed in the production of imported merchandise.” The plaintiff in this case
challenged Customs’ inclusion of the value of material supplied by the plaintiff to the
manufacturer but scrapped or wasted during the manufacturing process, within the
meaning of an assist pursuant to 19 USC 1401a(h)(1)(A). The plaintiff/iimporter
supplied rolls of fabric, free of charge, to the manufacturers of men’s shirts pursuant to
contracts for the cut, make, and trim (CMT) of the shirts. During the manufacturing
process, a portion of the fabric is scrapped as waste material. The Court determined
that the plain meaning of the phrase “merchandise consumed” in the production
accurately describes the waste or scrap material in this case, and that Customs’
position to include the waste fabric within the definition of an assist was correct.

Headquarters Rulings:

apportionment of assists

19 CFR 152.103(e)(1) and (2); GATT Valuation Agreement Interpretative Notes, Note to
Article 8, paragraph I(b)(ii)

General purpose machinery may be apportioned on a yearly basis at the depreciated
cost as reflected on the books of the importer, assuming the depreciation is determined
in accordance with generally accepted accounting principles.

542302 dated Feb. 27, 1981 (TAA No. 18).

Assists may be depreciated and apportioned as desired if these determinations are in
accordance with generally accepted accounting principles.
542302 dated Feb. 27, 1981 (TAA No. 18).
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If the entire anticipated production using an assist is for exportation to the United States,
the total value of the assist may be apportioned over the first dutiable shipment if the
importer wishes to pay duty on the entire value at one time. The assist is not part of the
transaction value of future shipments of articles produced from that particular assist.
542361 dated July 14, 1981; overruled on other grounds by 544858 dated Dec. 13,
1991.

The value of an assist must be apportioned reasonably in accordance with generally
accepted accounting principles. The value of an assist may not be apportioned entirely
to the first entry of merchandise where the entry is duty free.

542519 dated July 21, 1981 (TAA No. 35).

In a situation involving a patent, a proportionate share of the development cost added to
the invoice price of each shipment until the entire development cost has been amortized
is a reasonable method of apportioning the cost of development. The amount added to
each entry is based upon the number of units expected to be produced for sale to the
United States according to a reasonable forecast. This method is reasonable in light of
the circumstances and is in accordance with generally accepted accounting principles.
543806 dated Mar. 12, 1987.

Apportioning the value of an assist on the first entry, in a series of entries, and
subsequently claiming drawback on that first entry is not in accordance with generally
accepted accounting principles and nor is it authorized by the TAA.

544194 dated May 23, 1988 (Cust. B. & Dec. , Vol. 22, No. 25, June 22, 1988).

The value of the assist in this case is equal to the cost of its acquisition, plus the
transportation costs incurred in transporting the assist to the place of production. If the
anticipated production is only partially for exportation to the United States, then the
method of apportionment depends upon the documentation that is submitted by the
importer with respect to the merchandise.

544238 dated Oct. 24, 1988.

If development, plans, sketches, etc., are used in the production of merchandise that is
only partially for export to the United States, or if the assists are used in several
countries, then the costs of these assists may be apportioned to the imported
merchandise in accordance with generally accepted accounting principles.

544337 dated Apr. 9, 1990.

Tooling was supplied free of charge by the importer to the unrelated manufacturers in
China for use in the production of the imported merchandise. Duty on the entire value
of the tooling assist was paid. Subsequently, the importer seeks to have the method of
apportionment changed, whereby the value of the tooling is apportioned over its useful
life. At the time the payment was made, the importer had the option of selecting a
different method of apportionment of the assist. Instead, the importer chose another
acceptable method. The method of apportionment of the value of the assist cannot be
amended retroactively after liquidation of the entry.

16



Customs Valuation Encyclopedia
June, 2004 ASSISTS

apportionment of assists

544494 dated June 28, 1993.

The importer proposes to apportion the value of assists according to a depreciation
schedule that is approved by the Internal Revenue Service for income tax purposes.
However, the proposed apportionment method is not reasonable or appropriate to the
circumstances and is therefore unacceptable for appraisement purposes. There must
be a connection between the apportionment method selected and the imported articles.
The proposed apportionment method is unreasonable because it is based solely on the
estimated useful life of the assist, and there is no link between the apportionment
method and the imported merchandise.

545031 dated June 30, 1993.

The importer purchases lead crystal mini-vases from an unrelated seller. There is a
mold cost associated with the purchase of the vases which is part of the price actually
paid or payable for the imported merchandise. Two purchase orders submitted by the
importer indicate the number of vases associated with the mold payment. Therefore,
the mold payment should be apportioned over the entire amount of vases imported.
The mold payment should not be apportioned to a single shipment because no
evidence of the parties= intention to apportion to a single shipment has been presented.
If there are additional purchase orders or agreements which indicate that additional
vases are also involved, apportionment should be adjusted accordingly.

546771 dated Mar. 27, 1998.

The importer declares the cost of the cut, make, trim work, the cost of fabric, and the
cost of the fabric used to produce the 2nd quality merchandise at the time the 1st quality
merchandise is imported. As a result, the cost of the fabric associated with the second
importation has already been declared as a dutiable assist on the first entry. The
subject fabric is an assist within the meaning of 19 U.S.C. 1401a(h)(1)(A). The value of
the fabric must be added to the price actually paid or payable for the imported
merchandise pursuant to section 1401a(b)(1)(C). The value of the fabric may be
apportioned over the first shipment of the 1st quality merchandise pursuant to 19 C.F.R.
152.103(e).

547611 dated Mar. 22, 2001.

When the value of an assist is not known at the time of the first entry in a series of
entries, the entire value of the assist may not be apportioned to the first entry, either
through reconciliation or a supplemental information letter. When the amount of the
assist in not known at the time of entry, 19 CFR 152.103(e) does not allow the
apportionment to one unliquidated entry while the related entries are liquidated. Without
knowing the value of the assist, it is impossible to determine a method for apportioning
the assists on the first entry.

548242 dated Feb. 19, 2003.
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Design work that is indirectly supplied to the foreign manufacturer by the importer is
supplied free of charge, is used in the production of the imported merchandise, and is
necessary for the production of the merchandise. The “design work” is an assist, the
value of which is to be added to the price actually paid or payable. The anticipated

production is partially for exportation to the United States; however, the importer has
submitted a “per garment design charge” apportionment that is reasonable and
appropriate to the circumstances, and is in accordance with generally accepted
accounting principles.

548316 dated July 16, 2003.

assist definition

19 U.S.C. 1401a(h)(1)(A) and (B); 19 CFR 152.102(b); GATT Valuation Agreement,
Article 8, paragraph I(b)

If a cost item is not specifically included within the assist definition, it will not be added
as an assist.

542106 dated May 15, 1980 (TAA No. 2); 542122 dated Sep. 4, 1980 (TAA No. 4);
542412 dated Mar. 27, 1983 (TAA No. 20); 543631 dated June 8, 1987; 544060
dated Jan. 30, 1988; 544315 dated May 30, 1989; 544353 dated Oct. 24, 1989.

components which are destroyed, scrapped, or lost

Components which are destroyed, scrapped, or lost, and which are not physically
incorporated into the imported articles are not assists.

543093 dated Apr. 30, 1984; clarified by 543398 dated Aug. 27, 1984; 543831 dated
Jan. 25, 1988.

Excess fabric that is not utilized or otherwise incorporated into the final imported
merchandise is not considered to be an assist.
543924 dated May 29, 1987.

Even though waste or scrap (of a material, such as a bolt of fabric or sheet of plastic, or
of discrete components, such as circuits, CPU chips, or semi-conductors) which results
from, or during, the production of imported merchandise is not physically incorporated in
that merchandise, such material or components are consumed in the production of the
merchandise and may constitute assists. Accordingly, once it is determined that
material or components meet the definition of an assist, then Customs considers,
among other things, the accounting records of the supplier of the assists to determine
the value of the assist. Information regarding where scrap or waste results from, or
during, the production of the imported merchandise is considered.

545908 dated Nov. 30, 1995; Cust. B. & Dec., Vol. 29, No. 51, Dec. 20, 1995;
modifies or revokes 544662 dated Mar. 18, 1994, 544758 dated Feb. 21, 1992,
543831 dated Jan. 25, 1988, 543623 dated Nov. 4, 1985, and 543093 dated Apr. 30,
1984.
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consumed in the production

Waste or scrap which results from, or during, the production of imported merchandise
may constitute assists to be included in the Customs value of that imported
merchandise. (General Notice of Customs Relating to Assists, Customs Bull., Vol. 29,
no. 51, 12/20/95.) Determinations concerning the valuation of assists are to be based
upon objective and quantifiable data, including the accounting records of the supplier of
the assists. The importer's proposed "average efficiency" in this case does not reflect
the fabric utilization and efficiency for all the imported merchandise at issue. Therefore,
the "average efficiency" cannot be considered as objective and quantifiable data for
purposes of determining the fabric waste.

547018 dated Sep. 10, 1999.

consumed in the production

19 U.S.C. 1401a(h)(1)(A)(ii)); 19 CFR 152.102(a)(1)(iii)); GATT Valuation Agreement,
Article 8, paragraph I(b)(iii)

A microorganism furnished to the seller, by the buyer, to produce a certain product is
"consumed" in the production of the imported merchandise. The microorganism loses
enzymatic activity and eventually must be replenished. This required replenishment
implies consumption of the microorganism. Accordingly, the microorganism is to be
treated as an assist. The value of the assist is the cost of its acquisition that, in this
case, includes a fee paid in a sub-license agreement entered into in order to utilize the
technology.

543943 dated Dec. 8, 1987.

Seeds, pesticides and herbicides are all materials that are consumed in the production
of the merchandise and are assists under section 402(h)(1)(A)(iii).
544655 dated June 13, 1991.

The buyer supplies a cell culture to the foreign seller. The imported merchandise
produced from the cell culture consists of monoclonal antibodies. The cell culture is
"consumed" in the production of the antibodies and therefore, constitutes an assist. The
value of the assist is the cost of producing the assist plus the cost of transporting it to
the foreign producer.

545135 dated Aug. 27, 1993.

Even though waste or scrap (of a material, such as a bolt of fabric or sheet of plastic, or
of discrete components, such as circuits, CPU chips, or semi-conductors) which results
from, or during, the production of imported merchandise is not physically incorporated in
that merchandise, such material or components are consumed in the production of the
merchandise and may constitute assists. Accordingly, once it is determined that
material or components meet the definition of an assist, then Customs considers,
among other things, the accounting records of the supplier of the assists to determine
the value of the assist. Information regarding where scrap or waste results from, or
during, the production of the imported merchandise is considered.
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costs of acquiring assists

545908 dated Nov. 30, 1995; Cust. B. & Dec., Vol. 29, No. 51, Dec. 20, 1995;
modifies or revokes 544662 dated Mar. 18, 1994, 544758 dated Feb. 21, 1992,
543831 dated Jan. 25, 1988, 543623 dated Nov. 4, 1985, and 543093 dated Apr. 30,
1984.

costs of acquiring assists

Costs incurred by the buyer in selecting financing and warehousing fabric which is
furnished without charge to the foreign sellers are not to be included as part of the cost
of acquiring the fabric.

542367 dated June 18, 1981.

The cost of acquiring an assist is limited to its purchase price plus actual transportation
costs. The cost of procuring an assist, i.e., receiving inspection, and warehouse costs
are not part of the value of an assist.

542144 dated Feb. 4, 1981 (TAA No. 16); see 542412 dated Mar. 27, 1983 (TAA No.
20); modified by 544323 dated Mar. 8, 1990.

Costs associated with purchasing, receiving, inspection, warehousing, production
control, design engineering, accounting, and sales functions are not assists. The cost of
acquiring an assist is limited to the purchase plus transportation costs. The cost of
procuring an assist is not part of the value of an assist.

542412 dated Mar. 27, 1983 (TAA No. 20, modification of TAA No. 16; see TAA No.
46).

The term "procurement assists", i.e., costs associated in procuring an assist, is not a
term defined in the TAA. The TAA simply defines what materials or services are
considered assists. Therefore, costs incurred for activities such as warehousing and
packing items which are subsequently sent to the seller for use in production for the
merchandise are either to be considered as assists or as a part of the value of an assist.
544323 dated Mar. 8, 1990; modifies TAA No. 20 dated Mar. 27, 1983.

Commissions paid to an alleged buying agent for obtaining various piece goods/assists
are part of the costs of acquiring the materials, components, and parts incorporated in
the imported merchandise. Therefore, the payments made by the importer for acquiring
piece goods are considered part of the costs of the assist.

544423 dated June 3, 1991, aff’d by 544843 dated Oct. 31, 1994.

Through its agent, the importer intends to provide materials and parts, specifically piece
goods, to the manufacturers of the apparel it imports. The piece goods constitute
assists. The commissions paid by the importer as payment to the agent for services
rendered in sourcing piece goods (assists) on behalf of the manufacturers of imported
merchandise are considered as part of the cost of acquiring the assists. Therefore, the
commissions are added to the price actually paid or payable for the imported
merchandise.

544976 dated Mar. 17, 1993.
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Commissions paid by a buyer of imported merchandise to an agent for acquiring assists
are part of the cost of acquisition of the assist and are to be added to the price actually
paid or payable.

545266 dated June 30, 1993.

Buying commissions paid to a bona fide buying agent for acquiring merchandise to be
imported are not dutiable. Where the agent has the dual role under an agency
agreement of procuring assists as well as the finished merchandise, any commissions
paid to the agent arising out of such an agreement are not dutiable. However,
commissions paid to an agent whose sole obligation is to acquire assists for the buyer,
are part of the cost of acquiring the assist and are added to the price actually paid or
payable. In this case, the agent performs no services other than supplying trim, piece
goods, accessories and production supplies to the manufacturers of the finished
articles. Consequently, "commissions" paid to the agent are dutiable, either as part of
the price to an independent seller, or, as part of the cost of acquiring the assists.
544843 dated Oct. 31, 1994; aff’'q 544423 dated June 3, 1991.

The cost or value of an assist is the buyer's cost of acquisition. In this case, the buyer is
required to make progress payments and continuing royalty payments for coding
services and the code itself. The creation of the code or program constitutes an assist
with regard to imported video game cartridges. The progress payments and the
continuing royalty payments for the coding services represent the cost of acquisition of
the assists provided to the manufacturer.

545279 dated Nov. 30, 1994.

In addition to the traditional duties of the buying agent, the agent also procures and
furnishes assists to the manufacturer on behalf of the purchaser. When requested to do
so by the purchaser, the agent procures components, materials, tooling, and design
work for use in the production of the goods. If the parties follow the proposed buying
agency agreement, then the agent is considered to be a bona fide buying agent. Under
the agency agreement, the agent has the dual role of procuring both finished goods and
the assists used to make the goods. No portion of the agency commissions it receives
from purchasers arising out of the agency agreement is considered dutiable.

545851 dated May 8, 1995.
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depreciation of assists

The importer imports lamps and lighting fixtures, of Chinese manufacture, into the
United States, and sells the merchandise to U.S. retail stores. The importer contracts
with a third party to provide the manufacturer with component parts for use in the
manufacture of the lamps and fixtures. At the time of entry, the importer has not
rendered payment for the component parts. The component parts constitute assists
and the value of the assists is the cost of their acquisition including transportation costs.
It is inconsequential whether, at the time of entry of the merchandise, the importer has
yet to actually pay the third party producer for the amount owed for providing the
component parts. The parts constitute assists regardless of whether their cost of
acquisition has been paid at the time of entry.

547070 dated Dec. 21, 1998.

depreciation of assists

19 CFR 152.103(d)(2); GATT Valuation Agreement, Interpretative Notes, Note to Article
8, paragraph I(b)(ii)

In determining the value of fabric furnished without charge to an unrelated assembler,
the cost of acquisition to the importer (from an unrelated party) must be used, and not
the depreciated cost as reflected on the importer's books.

542356 dated Apr. 13, 1981 (TAA No. 24); 542477 dated July 27, 1981.

General purpose machinery may be apportioned for Customs valuation purposes on a
yearly basis at the depreciated cost as reflected on the books of the importer, assuming
the depreciation is determined in accordance with generally accepted accounting
principles.

542302 dated Feb. 27, 1981 (TAA No. 18).

If a mold that is supplied free of charge to the foreign manufacturer is depreciated to
zero on the books of the importer in a manner consistent with generally accepted
accounting principles, then the value of the assist will be limited to the cost incurred in
transporting the assist to the place of production.

543233 dated Aug. 9, 1984.

Assets having a useful life of more than 1 year are capital assets subject to depreciation
over their useful lives. While generally accepted accounting principles allow expensing
the cost of an asset in the year of acquisition when its cost is insignificant and the asset
is held for over one year, this should not be construed to mean that the asset has a zero
book value. While the value of fully depreciated assists is limited to transportation costs
to the foreign plant, capital assets (assists) which are permitted to be expensed by
GAAP are not necessarily assets with a zero book value for Customs valuation
purposes. Such assets require the determination as to what, if any, book value remains
if being depreciated over their useful lives.

543450 dated June 25, 1985.
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directly or indirectly

If in accordance with generally accepted accounting principles, the value of an assist
provided to the seller is fully depreciated according to the importer's records, then the
value of the assist is limited to the cost of transporting the assist to the place of
production.

544243 dated Oct. 24, 1988; 544256 dated Nov. 15, 1988.

directly or indirectly

19 U.S.C. 1401a(h)(1)(A); 19 CFR 152.102(a)(1); GATT Valuation Agreement, Article 8,
paragraph I(b)

Interest free loans and other financial assistance are not considered to be assists within
the meaning of the term under the Trade Agreements Act of 1979.
542166 dated Feb. 12, 1981 (TAA No. 17).

A master disc which is developed by the foreign manufacturer for use in production of
video discs for subsequent sale to the importer is not supplied by the buyer of the
imported merchandise and does not constitute an assist.

542361 dated July 14, 1981; overruled by 544858 dated Dec. 13, 1991.

Money paid by the related party buyer to the foreign manufacturer to cover the cost of
developing a master disc for use in production of video discs which are then sold to the
related party buyer is not part of the price actually paid or payable for the imported
merchandise and is not included in transaction value.

542361 dated July 14, 1981; overruled by 544858 dated Dec. 13, 1991.

Additional amounts paid by the buyer of specific merchandise to the manufacturer to
produce tools necessary to produce the merchandise constitute part of the price paid or
payable.

542812 dated July 19, 1982.

Payments made by the ultimate purchaser in the United States, through the importer, to
the manufacturer are not considered assists. However, these payments are part of the
price actually paid or payable as indirect payments.

543324 dated Aug. 8, 1984.

A payment made to a Japanese manufacturer whereby the manufacturer designs and
develops a prototype industrial robot is not an assist. However, the payment is dutiable
as part of the part actually paid or payable to the seller as a direct payment.

543376 dated Nov. 13, 1984.

Monies paid directly or indirectly by the buyer to the manufacturer of the imported
merchandise for the purpose of defraying the manufacturer's tooling expenses are not
included in any of the assist categories. Therefore, the tooling payments are not
dutiable as assists. Moreover, in this case, the amount paid to the seller for tooling is
not paid by the buyer but rather, it is paid by the ultimate purchaser. This amount is not
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part of the price actually paid or payable by the buyer to the seller for the imported
merchandise.
543293 dated Jan. 15, 1985; overruled by 543574 dated Mar. 24, 1986.

Materials that are incorporated into the final imported products and are supplied by the
ultimate U.S. purchaser are dutiable as assists. The assists are supplied "directly or
indirectly" at a reduced cost to the seller and are dutiable as an addition to the price
actually paid or payable.

543439 dated May 6, 1985.

Payments made by the ultimate purchaser in the United States, through the importer, to
the manufacturer are not considered assists. However, these payments are part of the
price actually paid or payable as indirect payments.

543574 dated Mar. 24, 1986; overrules 543293 dated Jan. 15, 1985.

Payments made by the ultimate U.S. purchaser, through the U.S. subsidiary/importer, to
the foreign manufacturer/seller for use in the production of tooling necessary to produce
the imported merchandise are indirect payments and part of the price actually paid or
payable.

543882 dated Mar. 13, 1987; aff’d by 554999 dated Jan. 5, 1989.

In situations where the U.S. buyer pays the foreign seller to provide a mold necessary
for the seller to produce the imported merchandise, the buyer is not supplying the seller
with the actual mold. The additional amount that is paid to the seller for producing the
mold is dutiable as part of the price actually paid or payable.

543983 dated Dec. 2, 1987.

The foreign seller has agreed with the ultimate purchaser in the United States to be
reimbursed for all tooling expenses that are incurred. The importer will not receive or
transmit to the related party foreign seller any of the funds that are used to pay for the
tooling expenses. This payment is furnished indirectly by the buyer and it is part of the
price actually paid or payable for the imported merchandise.

543967 dated Dec. 17, 1987.

The buyer of the imported merchandise does not supply the designs, either directly or
indirectly. Therefore, the designs cannot be considered assists. In addition, because
there is no indication that the buyer makes any additional payment to the seller
concerning the design work, the price actually paid or payable for the imported
merchandise embodies the total payment made to the seller for the merchandise.
545462 dated Aug. 9, 1994.
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drawback on assists

Apportioning the value of an assist on the first entry, in a series of entries, and
subsequently claiming drawback on that first entry is not in accordance with generally
accepted accounting principles and not authorized by the TAA.

544194 dated May 23, 1988; Cust. B. & Dec., Vol. 22, No. 25, June 22, 1988.

engineering, development, artwork, designh work necessary for the
production

19 U.S.C. 1401a(h) (1) (A) (iv); 19 CFR 152.102(a)(1)(iv); GATT Valuation Agreement,
Article 8, paragraph I(b)(iv) and Interpretative Notes, Note to Article 8, paragraph I(b)(iv)

Design work undertaken in the U.S. is not an assist. Design work undertaken in the
United States and furnished free to a U.S. manufacturer of bare printed circuit boards
that are later assembled abroad into finished printed circuit boards is not an assist.
542146 dated Nov. 25, 1980 (TAA No. 12); aff=d by 542419 dated June 2, 1981.

Canadian drawing and working model and royalty payments to either a Canadian patent
holder or U.S. patent holder are assists, the royalty payments being part of the cost of
the drawing and model.

542152 dated Dec. 4, 1980 (TAA No. 13).

A prototype developed entirely in the United States by the U.S. buyer or by his
employees and used as a pattern or template is not treated as an assist.
542220 dated Dec. 24, 1980 (TAA No. 15).

Design department costs incurred in the United States are not assists under either
transaction or computed value.
542325 dated Apr. 3, 1981 (TAA No. 23).

The following costs are not considered to be assists: (1) technical data, blueprints,
drawings, etc., originating in the United States; (2) U.S.-domiciled manufacturing
specialists assisting foreign contractors; (3) employees described in (2) above who also
perform incidental labor; (4) assistance performed in the United States on
foreign-produced prototypes; and (5) engineering models produced in the United States.
542377 dated June 16, 1981 (TAA No. 32).

Engineering costs that are incurred for establishing specifications that are used solely to
obtain quotations and issue purchase orders and are not necessary for the actual
production of the imported material are not assists. However, engineering costs that
involve the preparation of detailed drawing and specification to be used directly by the
vendor in manufacturing the equipment or material are considered to be assists.

542498 dated June 16, 1981.

25



Customs Valuation Encyclopedia
June, 2004 ASSISTS

engineering, development, artwork, design work necessary for the production

Costs for patterns that are produced by the buyer’s design department in the United
States and provided free of charge to the sellers are not to be treated as assists.
542367 dated June 18, 1981.

Interim U.S. analysis of merchandise is not considered to be an assist. If performed
outside the United States, such work may constitute an assist.
542324 dated June 22, 1981 (TAA No. 33).

Engineering and development performed within the United States are not assists.
Engineering and development performed outside the United States, which are assists,
may be valued according to an estimate based on a percentage-type formula.

542324 dated June 22, 1981 (TAA No. 33).

U.S.-produced pattern generator tapes are not tools within the meaning of section
402(h)(1)(A)(ii).  Rather, they are in the nature of design work, and therefore, not
dutiable as assists.

542324 dated June 22, 1981 (TAA No. 33).

U.S.-manufactured magnetic reel tapes furnished to a foreign manufacturer for use in
the production of phonographic discs are design work or product development
necessary for the production of imported merchandise, and are not assists.

542446 dated July 23, 1981 (TAA No. 37).

A duplicate working film furnished to the foreign manufacturer, which is developed
exclusively in the United States by the U.S. buyer, is not an assist.
542521 dated Oct. 7, 1981.

Photographic negatives used in the foreign manufacture of greeting cards are not
assists when they are developed exclusively in the United States.
542625 dated Jan. 18, 1982.

The value of a pattern supplied to the manufacturer is not included in the dutiable value
of the imported merchandise produced because the engineering and development was
undertaken in the United States.

542774 dated June 14, 1982.

Color and pattern development work accomplished entirely within the United States is
not an assist within the meaning of section 402(h)(1)(A)(iv).
542769 dated June 30, 1982.

Research and development costs incurred outside of the United States should be
included as direct costs of processing for purposes of determining the eligibility of an
article for duty-free treatment under GSP.

542891 dated Sep. 14, 1982.
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"Mothers" used in the production of phonograph records are in the nature of design
work and therefore, if produced in the United States, then they are not assists.
542936 dated Nov. 12, 1982 (TAA No. 54).

An integrated circuit (chip) which is supplied by the buyer at a reduced cost to the seller
is deemed to be a component that is included in the imported merchandise and it is
therefore, an assist. The value of the assist is the full cost of acquisition, which includes
any research and development costs incurred in producing the chip, whether it is
fabricated in the United States or elsewhere.
542948 dated Nov. 29, 1982 (TAA No. 55).

Patterns and related pattern-making activities undertaken in Hong Kong instruct the
manufacturer on what to produce rather than how to produce the imported
merchandise. Therefore, the functions performed in Hong Kong are not necessary for
the production of the imported merchandise and therefore, are not dutiable as assists.
543064 dated June 1, 1983.

Payments made to the seller for expenses that are incurred for research and
development are part of the price actually paid or payable for the merchandise rather
than assists, i.e., separate additions to the price actually paid or payable. However, the
dutiable amount of the research and development is limited to that paid for products
actually exported to the United States.

543324 dated Aug. 8, 1984.

A payment made to a Japanese manufacturer whereby the manufacturer designs and
develops a prototype industrial robot is not an assist. However, the payment is dutiable
as part of the price actually paid or payable to the seller as a direct payment.

543376 dated Nov. 13, 1984.

Costs incurred in retaining a firm of management consultants to increase the rate and
quality of future production of merchandise is not "necessary" to the production of any
particular merchandise and, accordingly, it is not an assist. The present production is
proceeding and can continue without the work the consultants have undertaken.

543436 dated Dec. 14, 1984.

Pursuant to section 402(h)(1)(A)(iv) of the TAA, only research and development that is
performed outside of the United States is dutiable as an assist. In this case, all such
development is performed in the United States and therefore, its cost is not added to the
price actually paid or payable as an assist.

543272 dated Apr. 26, 1985.

Engineering work is obtained from either U.S. or Canadian vendors in order to
manufacture tools for export to the United States. The manufacturer does not obtain
the engineering work at a reduced cost. The cost of design and engineering work
purchased by the manufacturer from vendors in the United States or Canada is dutiable
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only to the extent that such cost is included in the price actually paid or payable for the
imported tools by the importer to the manufacturer.
543584 dated Aug. 30, 1985.

The design and production of photographs are both undertaken in the United States.
Therefore, costs incurred by the importer in the design and production of the
photographs are not assists.

543851 dated Apr. 13, 1987.

The importer enters into an agreement with a Hong Kong company for the purpose of
obtaining design and consulting services. This company provides the services of
furnishing engineering, development, artwork, plans and sketches for the importer. The
commissions are assists and should be included in the transaction value of the imported
merchandise.

544088 dated Mar. 25, 1988.

If the importer provides design work to an unrelated U.S. manufacturer who produces
the mold, then the value of the mold is based upon the cost of its acquisition. This is the
price paid by the buyer to the manufacturer without the additional cost of the design
work because it is the service of manufacturing the mold that is purchased and not the
design work. This is similarly the outcome if the importer provides the design work to a
foreign manufacturer who constructs the mold.

544192 dated June 16, 1989.

Research and development costs undertaken outside of the United States for new
models of firearms and improvements of existing firearms must be added to the price
actually paid or payable for the imported merchandise.

544337 dated Apr. 9, 1990.

Colorways produced by foreign artists outside of the United States that instruct the
foreign manufacturer on how to color textile designs constitute assists within the
meaning of section 402(h)(1)(A)(iv) of the TAA.

544621 dated Apr. 22, 1991.

Certain technical documentation and assistance provided by the U.S. buyer to the
seller, free of charge, constitutes an assist pursuant to section 402(h)(1)(A)(iv) of the
TAA. In addition, the buyer is required to pay a royalty in order to acquire the design
and development work. This royalty payment is part of the value of the assist because
it is part of the U.S. buyer's cost of acquisition.

544459 dated May 30, 1991.

The standard used to determine whether foreign engineering costs are to be added to
the price actually paid or payable as an assist is whether such is "necessary" for the
production rather than "used" in the production. In this case, the engineering that
produced the initial layout for blueprints was necessary for the production of the
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imported article. These engineering costs are to be added to the price actually paid or
payable.
544609 dated Aug. 12, 1991.

A portion of the design work that is supplied to the seller is performed in the United
States and other portions are performed in Mexico. The portion of the work performed
in the United States is not dutiable as long as the importer is able to provide a cost
breakdown of the design work performed in each country. Accordingly, the only
dutiable portion of the assist is the amount of the payment attributable to the work
performed in Mexico.

545341 dated Aug. 3, 1994.

The buyer is an importer of video game cartridges for use in home entertainment
systems. The imported cartridges consist of read-only memory (ROM) integrated
circuits soldered to printed circuit boards. The buyer who engages an independent
contractor to provide coding services develops the game concept. The buyer then
transfers the code to an erasable programmable read-only memory chip (EPROM).
After reviewing the program, a completed EPROM is sent to the manufacturer at no
charge. The manufacturer uses the EPROM to create a photomask that reproduces the
programming pattern. The pattern is then transferred to silicon wafers, and the wafers
are used to make the ROM, which is a component of the video game cartridge. The
creation of the code is necessary for the production of the imported merchandise, and is
an assist within the meaning of section 402(h)(1)(A)(iv) of the TAA.

545279 dated Nov. 30, 1994.

The importer develops certain software at its U.S. facility. The software is copied onto a
master set of erasable programmable read-only memory chips (EPROMS). The
EPROMS are then supplied free of charge to a foreign manufacturer for use in the
production of the imported merchandise, i.e., Delivery Information Acquisition Devices
(DIADS). The master EPROMS are electronic means of transferring design work and
do not confer final shape and form to the imported merchandise and, therefore, are not
similar to tools, dies or molds. The master EPROMS are not assists within the meaning
of section 402(h)(1)(A) of the TAA because they represent engineering and design work
undertaken in the United States. Their value is not included in the transaction value of
the final imported merchandise.

545256 dated Jan. 10, 1995.

The buyer purchases telephones from various foreign sellers. In connection with these
transactions, the buyer supplies the seller, free of charge, with software used to produce
the telephones. The buyer in the United States develops the software and it is
necessary for the production of the imported telephones. The software supplied by the
buyer does not constitute an assist within the meaning of section 402(h)(1)(A) of the
TAA because it represents engineering and design work undertaken in the United
States. The value of the software should not be included in the transaction value of the
imported telephones.

545987 dated Aug. 28, 1995.
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A U.S. subsidiary of a Japanese corporation imports televisions and other electronic
products from its related manufacturing division in Mexico. The manufacturing division
in Mexico hired, through the importer, Japanese engineers that generally reside in the
U.S. for 1 - 3 months yet their services are performed in Mexico. The importer makes
the payments for their services to the Japanese employer. Although the importer pays
for the services, they are recorded as an expense attributable to the Mexican operation.
The expenses are described as payments made to the Japanese parent’s employees
for engineering assistance. The expenses are not incidental to other engineering
undertaken within the United States, but instead pertain to engineering or development
undertaken in Mexico in its own right. The costs for the engineering services constitute
assists to be included as part of the computed value of the merchandise.

545626 dated Feb. 28, 1996.

The importer purchases and imports various consumer products through various
manufacturers. In addition, the importer enters into a Aservices agreement@ with its
parent company in Japan. The parent agrees to perform certain services affecting the
production of the imported merchandise that is produced by the third-party
manufacturers. The services rendered by the parent are described as follows: review
development issues and technical problems that the manufacturers have in complying
with design and development requests; confirm specifications agreed to between the
importer and manufacturers; evaluate trial samples and work with the manufacturers
and the importer; evaluate the final sample of the merchandise; coordinate the
importer=s service part composition list and provide a list of stock numbers; attend the
manufacturers= trial mass production runs; provide other service and assistance upon
the request of the importer. The services provided by the related party parent are part
of the development of the imported merchandise and are necessary for the production
of the imported merchandise. Accordingly, these services are assists within the
meaning of section 402(h)(1)(A)(iv) of the TAA. The payment for the services is added
to the price actually paid or payable.

546054 dated Oct. 23, 1996.

The design work performed by the importer's fashion consultants and employees of its
subsidiary that is supplied free of charge by the importer to the suppliers of the imported
merchandise constitutes an assist. Although counsel claims that the "design work"
performed includes marketing, quality control services and product development, no
documentation has been provided to substantiate the claim. Therefore, the value of the
assists, as reflected by the payments to the importer's independent consultants and the
employees of its related party, should be included in transaction value.

546511 dated Apr. 15, 1999.
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The importer intends to purchase a computer aided device (CAD) that will communicate
color specifications from U.S.-based buyers to the overseas manufacturers that produce
the wearing apparel. Pursuant to section 402(h)(1)(A)(iv) of the TAA, "design work"
involved in determining the color combinations and patters of the garment by the CAD
system does not constitute an assist, since it is undertaken within the United States by
the U.S. buyer. The input of information and creation of the CAD-generated prints in
Hong Kong is neither artwork nor design work that is necessary for the production of the
imported merchandise. There is no discretion in creating or arranging the color schemes
and the activity is clerical in nature. The CAD-generated prints are not assists within the
meaning of section 402(b)(1)(A)(iv).

546720 dated July 21, 1999.

The importer provides its buying agent with a computer disk containing U.S.-produced
artwork, including packaging graphics such as UPC bar codes. The buying agent gives
the disk to the product manufacturer, who then provides the disk to their printing vendor
for production of the packaging. The manufacturer pays the printing vendor directly for
its work and the cost of the printing is included in the price that the importer pays the
manufacturer for the product. The laser scanner/verifiers constitute assists as defined
in section 402(h)(1)(A)(ii) of the TAA, in that they will be used in the production of the
imported merchandise. The costs of the laser scanner/verifiers are additions to the
price actually paid or payable for the imported merchandise. Thus, the laser
scanner/verifiers constitute assists as set forth in section 402(h)(1)(A) of the TAA.
547451 dated Oct. 22, 1999.

Under the terms of a license agreement the importer agreed to pay the licensor a
quarterly payment of the royalty equal to four percent of the net sales of the trademark
products in the United States and Canada. The licensor is involved in the production of
the imported merchandise to the degree that it provides general styling information and
conceptual designs, in the form of sketches and paper patterns to the importer, both of
which are used by the importer/buyer and the seller. The various inter-company design
activities undertaken pursuant to the license agreement were used in designing the
apparel for the ready-to-wear collection that the importer ultimately purchased from the
seller. Accordingly, in the circumstances of this related party transaction, and based on
the information submitted, we find that the technical information used in the production
of the imported merchandise constitutes an assist under section 402(b)(1)(B) of the
TAA. The royalty payments are included in transaction value as either part of the price
actually paid or payable, or as an addition thereto under section 402(b)(1)(D) of the
TAA. In addition, the technical information supplied by the licensor to the importer
constitutes an assist within the meaning of section 402(h)(1)(A)(iv).

546782 dated Dec. 2, 1999.

The U.S. buyer uses the foreign and domestic designs/artwork to create new design
work and artwork in the United States. The original design work and artwork are
transformed to the extent that they no longer exist in the original form. The product sent
to the foreign manufacturer is U.S. artwork and design work. Because the U.S. design
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work is not by definition an assist, it is not an addition to the price actually paid or
payable in determining the transaction value of the imported merchandise. Neither
design work created in the United States from foreign nor domestic artwork and design
work purchased for use as inspiration pieces constitute assists within the meaning of 19
U.S.C. section 402(h)(1)(A)(iv) and, therefore, they are not included within the
transaction value of the imported merchandise.

547578 dated Jan. 18, 2000.

Designs are submitted to foreign manufacturers for production under the importer's
name. The design and development activities of the foreign parent of the importer, as
set out in the “Tech Package” of specifications, technical drawings and design
instructions, constitute assists within the meaning of section 402(a)(h)(1)(A)(iv). To the
extent that transaction value is used, the value of the assist, apportioned as appropriate,
is to be added to the price actually paid or payable for the merchandise. If transaction
value is not the basis of appraisement, then the apportioned value or cost of the assist
is to be applied as appropriate under section 402.

547487 dated June 23, 2000.

To produce new and/or improved products, the importer conducts worldwide basic
research and specific development. The research and development work is undertaken
overseas and in the United States by corporate technical centers established
specifically for that purpose and by various corporate affiliates assigned responsibility
for discrete, product-focused development. The importer is capable of segregating the

research and development expenses attributed to each affiliate. Thus, the price
between the parties represents an acceptable transaction value only where it includes
all of the costs attributed to the selling affiliate. Where the price between related parties
excludes those costs and an appropriate adjustment is not made to the declared value,
we conclude that the relationship between the parties influences the price such that the
use of transaction value is unacceptable.

546471 dated Sep. 28, 2001.

Based on the reconsideration of the facts of this case, the importer provided design
work that constituted an assist and the value of that assist is represented by the
payments to the importer’s independent consultants and employees of its subsidiary.
Therefore, the value of the assists, as reflected by the payments to the importer’s
independent consultants and the employees of its related party, should be included in
transaction value as an addition to the price actually paid or payable of the imported
merchandise. The determination in HRL 546511 is affirmed.

547419 dated Oct. 31, 2001; clarification of 546511 dated Apr. 15, 1999 (546511
affirmed).
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The portion of the design work performed by the importer in the United States is not
considered an assist. Also, the work performed by the company abroad does not
constitute an assist because it is not design work. However, the artwork performed by
the artist in Denmark is part of the design work necessary for the production of the
imported merchandise. Accordingly, that portion of the design work supplied by the
importer free of charge to the manufacturer, therefore, constitutes an assist. The value
of the artwork must be added to the price actually paid or payable for the imported
merchandise.

547808 dated Dec. 19, 2001; modified by 548097 dated Jan. 28, 2003.

Product development services include: designing; developing fashion trends and color
palettes; arranging for the production of samples; providing specifications regarding
fabric, style, flat sketches and sizing; and determining the best manufacturer for
production. Given the extensive nature of these services, it is our conclusion that these
services are necessary for the production of the imported merchandise. However, since
these services are performed in the United States, they are not considered to be
assists.

547645 dated Feb. 13, 2002.

A U.S. company is interested in allowing its unrelated foreign customers to purchase
and use its designs in making footwear for importation into the United States. The
importer intends to prepare and submit design kits to the customers. Under an
agreement, the customers would pay the U.S. company a negotiated design fee based
upon the invoice value of the articles produced using the designs. The customers who
purchase the design kit would be permitted to use the design in connection with the
manufacture, importation, distribution, and sale of the footwear within the United States.
The design kits would be prepared entirely in the United States by U.S. designers. The
design work undertaken within the United States is not dutiable as an assist. Thus any
design work done in the United States to produce the design kits would not be added to
the price actually paid or payable.

547880 dated Aug. 21, 2002.

Transparencies and films constitute assists as they are design work supplied by the
buyer free of charge for use in connection with the production or sale for export of
imported merchandise. To the extent that part of the production of the transparencies
and films occurs in the Netherlands, the design work is “undertaken elsewhere than in
the United States” within the meaning of 19 U.S.C. 1401a(h)(1)(A)(iv). Additionally,
because the transparencies and films impart the essence of the product design to the
imported merchandise, without which the manufacturers could not produce the imported
merchandise, the design work is “necessary for the production of the imported
merchandise.” Having made the determination that an assist exists, it is not relevant
whether each stage in the production of an assist constitutes design work or something
other than design work. Instead, Customs looks at where each stage of the assist’s
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production is performed, i.e., either inside the United States or outside the United
States. Because one step in the production of the assist occurred in the Netherlands,
the payments made to the Dutch designer by the buyer represent the value of the
assist.

548097 dated Jan. 28, 2003, modifies 547808 dated Dec. 19, 2001.

Activities described in a design and consulting agreement between the parties are
undertaken outside the United States and are necessary for the production of the
imported garments. The design and consulting agreement indicates that the licensor
provides assistance and consulting services in connection with the development of a
collection of products to be created, designed or approved by the licensor and
developed, produced, marketed, distributed and sold by the importer. These services
are supplied indirectly by the buyer and free of charge or at a reduced cost. They are

activities that concern research, selection or approval of the imported goods’ component
materials; creation or design of styles and designs of the imported products, review and
approval of any changes to be made to the products and review and approval or
disapproval of samples of the imported products. These actions all offered significant
assistance to the overall production of the garments. Accordingly, the design services
are used in the production of the merchandise such that they constitute assist pursuant
to section 402(b)(1)(C) of the TAA.

548368 dated Dec. 24, 2003.

equipment

General purpose equipment supplied by a buyer free or at a reduced charge is an
assist.
542122 dated Sep. 4, 1980 (TAA No. 4).

General purpose equipment is treated as an assist under computed value. Only the
items listed in section 402(h)(i)(A) are assists, consistent with generally accepted
accounting principles.

542139 dated Oct. 15, 1980 (TAA No. 9).

Air conditioning equipment, power transformers, telephone switching equipment,
emergency generators, and other equipment not used in the production of imported
goods, are not assists under either transaction or computed value. Sewing machines
used in the production of imported goods are assists.

542302 dated Feb. 27, 1981 (TAA No. 18); 542762 dated Jan. 14, 1983; 544261
dated Feb. 28, 1989; 544421 dated Apr. 3, 1990; 544480 dated Sep. 21, 1990.

The equipment in question is not used in the production of the imported merchandise
but is used to operate other areas of the assembly plant. Therefore, the equipment is
not an assist within the meaning of section 402(h)(1)(A).

544126 dated Aug. 17, 1988; 544083 dated Aug. 16, 1988; 544261 dated Feb. 28,
1989.
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A U.S. company provides test equipment free of charge to foreign manufacturers to
check the integrity of the finished instruments prior to shipment to the United States.
The testing equipment is not used in the production of the imported merchandise. The
testing equipment is not an assist within the meaning of section 402(h)(1)(A).

544315 dated May 30, 1989.

Testing equipment provided free of charge to the foreign manufacturer by the U.S.
importer may constitute an assist within the meaning of section 402(h)(1)(A) of the TAA
if it can be shown that the equipment was used for testing performed during the
production process and that such testing, due to the nature of the finished product, was
essential to production of the product.

544508 dated June 19, 1990.

In order to determine whether the testing equipment in question is an assist, Customs
must find that the equipment is "used in the production of the imported merchandise."
The final testing equipment is used for testing assembled products. Although the
testing is performed on fully assembled products, the nature of the products require
such testing, as the integrity of the printed circuit boards cannot otherwise be
determined. The fact that the circuit boards frequently do not pass testing and are
returned to the assembly line is evidence that production of the merchandise is not
complete until the circuit boards are determined to be functional. Because the testing
equipment is used during the production process and it is essential to the production of
the imported merchandise, the testing equipment is considered to be an assist.

545170 dated Oct. 27, 1994.

The importer supplies the foreign vendor with a machine that consists of a compressing
unit and a conveyor system to aid in the loading of tires into containers. The machine
presses down on stacks of tires allowing for 2 — 3 extra layers of tires to be loaded. The
importer provides the machine to the seller free of charge. The machine is not
incorporated, used or consumed in the production of the tires, nor is it engineering or
design work. Therefore, the machine does not fall within the any of the enumerated
definitions of an assist. However, the machines are used in the packing of the tires for

exportation to the United States. The tires are not ready for shipment to the United
States until placed in a container, and the machine is used to pack the merchandise in a
certain condition for its shipment to the United States. The cost of the machine should
be added to the price actually paid or payable of the imported tires as it is considered
part of the packing costs for the imported merchandise within the meaning of section
402(h)(3) of the TAA.

548286 dated Mar. 17, 2003.

free of charge or at a reduced cost

19 U.S.C. 1401a(h)(1)(A); 19 CFR 152.102(a)(1); GATT Valuation Agreement, Article 8,
paragraph I(b)
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Freight paid by a U.S. buyer in sending components to its related overseas assembler is
not an assist and it does not form part of transaction value.

543003 dated Feb. 25, 1983 (TAA No. 58); rev'd. by 543096 dated June 21, 1983
(TAA No. 63).

Freight and related transportation charges paid by a buyer in connection with shipments
of material to a foreign assembler are assists.

543096 dated June 21, 1983 (TAA No. 63); rev’q 543003 dated Feb. 25, 1983 (TAA
No. 58), 544201 dated Dec. 12, 1988.

Because the transfer price between the importer and Taiwanese assembler does not
reflect the special tooling costs, the parts are provided at a reduced cost and, therefore,
the tooling constitutes dutiable assists. The value of the assists is equal to the extent of
the reduction in cost, which, in turn, equals that portion of the tooling costs relating to
the production of the parts which are sent abroad for assembly.

543405 dated June 21, 1985.

Where imported merchandise consists of components that are sold by the importer to
the foreign assembler at a price that does not include the cost of tooling used in the
production of the components, the components are considered assists since they are
provided at a reduced cost.

543405 dated June 21, 1985.

The importer pays a Canadian manufacturer to have a third party produce tools for the
importer. The importer at all times retains title and ownership of the tools. The Canadian
manufacturer then uses the tools free of charge to produce parts for the importer. The
tools belong to the importer, are given free of charge to the manufacturer, and are
considered to be assists. Their costs can be amortized pursuant to generally accepted
accounting principles.

543556 dated Aug. 23, 1985.

Engineering work is obtained from either U.S. or Canadian vendors in order to
manufacture tools for export to the United States. The manufacturer does not obtain
the engineering work at a reduced cost. The cost of design and engineering work
purchased by the manufacturer from vendors in the United States or Canada is dutiable
only to the extent that such cost is included in the price actually paid or payable for the
imported tools by the importer to the manufacturer.

543584 dated Aug. 30, 1985.

The importer solicits offers from domestic firms for the purchase of old fabric and then
sells the fabric to the foreign manufacturer for a price equal to the highest domestic bid.
Jackets are subsequently produced by the manufacturer and are then sold to the
importer at a price negotiated at arm's length. The fabric initially sold to the
manufacturer by the importer does not constitute an assist.

543619 dated Oct. 23, 1985.
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Sewing machines and related equipment purchased by the importer and subsequently
sold to the seller for use in production of the imported merchandise do not constitute
assists.

543877 dated Mar. 17, 1987.

The sketches and samples in question are not considered to be assists. The costs of
these items are included in the price actually paid or payable to the buyer of the
imported merchandise. Therefore, they are not provided free of charge or at a reduced
cost.

544815 dated May 8, 1997.

The imported merchandise is a food supplement consisting of gelatin capsules filled
with a variety of materials. The seller's customers purchase some of the fill materials
from outside sources, and provide them to the seller free of charge. After filling the
capsule, the seller prepares an invoice for the U.S. customer indicating their charge for
the encapsulating process, and a separate line item for the value of the fill material.
The fill material provided free of charge to the seller by its customers represents an
assist and accordingly, the value of the assist must be added to the price actually paid
or payable for the imported merchandise.

546679 dated Aug. 11, 1997.

inspection services

Fees incurred in hiring an on-site inspection agent to verify quantities of components
and of assembled garments returning to the United Sates are not paid to or for the
benefit of the seller but rather, the fees are paid to an independent company acting as
the buyer's agent. These inspection fees are neither part of the price actually paid or
payable nor do they constitute assists.

543365 dated Nov. 1, 1984.

Inspection fees, to the extent they are paid for services generally performed by buying
agents are not added to the price actually paid or payable. However, where the
inspection services entail quality control along the lines of production-related design or
development and intimate involvement in the nature of the goods produced, the
inspection fees may be dutiable either as part of the price actually paid or payable or as
an addition to the price actually paid or payable, i.e., an assist. In this case, the
inspection agent’s activities appear to be of the kind typically performed by a buying
agent and the activities do not amount to quality production quality control that is
intimately involved with the nature of the merchandise produced. In addition, the
inspection services are relatively limited with respect to involvement in the production
process. There is no indication that the agent supplies the seller with "development,” in
any manner. Therefore, the inspection fees are not added to the price actually paid or
payable as assists.

547006 dated Apr. 28, 1998.
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The importer purchases garments from various manufacturers and engages the
services of a consultant who acts in the capacity of a fabric consultant on behalf of the
importer. The consultant’s primary duties include acting as mill liaison for the importer
and assisting the importer in ensuring that woven fabric purchased by the
manufacturers for use in the production of garments to be purchased by the importer
conform to the importer=s stringent quality specifications. The consultant’s services
appear to be limited in nature with respect to involvement in production. All fabric at
issue is purchased directly by the manufacturers. The consultant fees are for services
to be performed akin to those provided by a bona fide buying agent on behalf of the
importer. Therefore, the consulting fees are not to be included in the price actually paid
or payable, nor do the services performed constitute an assist to be added to the price
actually paid or payable.

547033 dated June 25, 1998.

management services, salaries
19 U.S.C. 1401a(h)(1)(B); 19 CFR 152.102(a)(2)

Management services, accounting services, legal services, and other administrative
services performed by U.S. buyers are not assists. General purpose equipment
supplied by a buyer free or at a reduced charge is an assist.

542122 dated Sep. 4, 1980 (TAA No. 4); 544323 dated Mar. 8, 1990; 544421 dated
Apr. 3, 1990.

Salaries of U.S. personnel working abroad are dutiable only to the extent that their work
involves an assist activity. The cost of acquiring an assist is limited to its purchase price
plus transportation costs. The cost of procuring an assist, i.e., receiving, inspection, and
warehouse costs are not part of the value of the assist.

542144 dated Feb. 4, 1981 (TAA No. 16).

Salaries of an importer's U.S. employees, paid by the importer through its related
foreign exporter, are not assists.
542696 dated Feb. 22, 1982 (TAA No. 46).

Management services provided by the buyer of merchandise to the seller do not
constitute assists.

543820 dated Dec. 22, 1986; 543877 dated Mar. 17, 1987; 543631 dated June 8,
1987; 543992 dated Sep. 10, 1987; 544098 dated June 10, 1988; 544126 dated Aug.
17, 1988; 544261 dated Feb. 28, 1989; 544323 dated Mar. 8, 1990; 544421 dated
Apr. 3, 1990.
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General administrative services, including but not limited to management services,
accounting services, legal services, and other services indirectly related to imported
merchandise, which are rendered abroad or in the United States by individuals who are
paid by the U.S. importer, are not added to the price actually paid or payable.

544353 dated Oct. 24, 1989.

The importer provides raw materials and components for electrical connectors to an
assembly facility in Mexico. Several U.S. employees are assigned to the Mexican
facility. The importer purchases three homes in Mexico for the U.S. employees to
occupy along with their families. The price paid for the homes in Mexico purchased by
the importer does not constitute an assist. In addition, the salaries paid by the importer
to the employees who direct and manage the overall operation of the assembly plant
are not assists.

545117 dated Oct. 30, 1992.

The importer has entered into an “administrative services agreement” with a foreign
related party through which the importer will receive supervision and assistance with its
business operations. In addition, the importer reimburses the related party for
“reasonable expenses” incurred pursuant to the “administrative services agreement.” In
exchange, the importer agrees to pay a “management fee” equal to a percentage of its
gross sales volume anywhere throughout the world. The importer does not purchase

the imported merchandise from the related party providing the administrative services,
but rather, purchases the merchandise from unrelated foreign manufacturers. The
“‘management fee” and reimbursement for “reasonable expenses” should not be added
to the price actually paid or payable in determining the transaction value of the imported
merchandise.

548316 dated July 16, 2003.

materials, components, parts, and similar items incorporated in the
imported merchandise

19 U.S.C. 1401a(h)(1)(A)(i)); 19 CFR 152.102(a)(1)(i); GATT Valuation Agreement,
Article 8, paragraph I(b)(i)

An integrated circuit (chip) which is supplied by the buyer at a reduced cost to the seller
is deemed to be a component that is included in the imported merchandise and is,
therefore, an assist. The value of the assist is the full cost of acquisition, including any
research and development costs incurred in producing the chip, whether it is fabricated
in the United States or elsewhere.

542948 dated Nov. 29, 1982 (TAA No. 55).
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Components which are destroyed, scrapped, or lost, and which are not physically
incorporated into the imported articles are not assists.

543093 dated Apr. 30, 1984; clarified by 543398 dated Aug. 27, 1984, 543623 dated
Nov. 4, 1985; overruled by 545908 dated Nov. 30, 1995, Cust. B. & Dec., Vol. 29,
No. 51, Dec. 20, 1995.

The value of assists to be included in the transaction value of imported integrated
circuits is limited to the cost or value of the components which are actually incorporated
into the imported circuits, plus the transportation costs incurred in transporting the assist
to the place of production.

543407 dated Dec. 14, 1984; 543831 dated Jan. 25, 1988, modified by 545908 dated
Nov. 30, 1995, Cust. B. & Dec., Vol. 29, No. 51, Dec. 20, 1995.

The importer solicits offers from domestic firms for the purchase of old fabric and then
sells the fabric to the foreign manufacturer for a price equal to the highest domestic bid.
Jackets are subsequently produced by the foreign manufacturer and are then sold to
the importer at a price negotiated at arm's length. The fabric sold to the foreign
manufacturer by the seller does not constitute an assist.

543619 dated Oct. 23, 1985.

A U.S. importer purchases oil well tubing from an unrelated manufacturer in Japan. The
tubing is shipped to Canada where another unrelated party applies a plastic protective
coating to the tubing. The importer makes separate payments to the Japanese
manufacturer and to the Canadian company which performs the further processing. The
transaction between the importer and the Canadian processor represents a "sale for
exportation to the United States." The transaction value is represented by the price paid
by the importer to the Canadian processor, plus the value, as an assist, of the tubing
furnished without charge by the importer to the Canadian processor. The value of the
assist equals the sum of the price paid to the Japanese manufacturer and the
transportation and related costs incurred in shipping the merchandise from Japan to the
processing site in Canada.

543737 dated July 21, 1986; modifies 542516 dated Oct. 7, 1981 (TAA No. 39).

The proper method of appraisement in this case is transaction value, as represented by
the price paid by the importer to the foreign refinery, plus the value, as an assist, of the
copper concentrate furnished to the foreign refinery free of charge. The transaction
between the importer and the refinery represents a sale for exportation to the United
States even though the price actually paid or payable to the refinery relates solely to the
processing of the merchandise.

543971 dated July 22, 1987.

The importer supplies the foreign manufacturer with fabric and trim to use in producing
the final imported product sold to the importer. During the manufacturing process, it is
discovered that a portion of the fabric is defective and this portion is not used to produce
the finished garments. Rather than claim an allowance with respect to the discarded
fabric in determining the value of the assist, the manufacturer adds an amount
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(approximately five or ten percent of the actual fabric cost) to the price paid by the
buyer. There is no authority to exclude that additional amount from the price actually
paid or payable for the imported merchandise.

544082 dated Sep. 19, 1988.

The buyer purchases materials in Japan and resells them to the related party seller in
Brazil for use in the manufacture of electronic components subsequently sold to the
buyer. Due to certain governmental regulations in Brazil and currency fluctuations, the
transfer price of the materials is lower than the actual cost. Even though the transfer
price is determined in accordance with generally accepted accounting principles, the
transfer of these materials at a price lower then their actual cost constitutes an assist
and is included in determining computed value.

544481 dated May 8, 1991.

In the instant case, no evidence has been submitted to suggest that the additional
components supplied by the importer to the manufacturer were not incorporated into the
imported merchandise. Therefore, the components incorporated into the final imported
product are assists.

544493 dated June 3, 1991.

The importer purchases fabric and subsequently gives the fabric, free of charge, to a
foreign cut, make and trim vendor. The importer receives a cut scale along with the
commercial invoice which indicates the quality of the fabric used and also the number of
pieces cut as compared to the number of pieces ultimately sent to the importer. The
reason for a discrepancy between pieces cut and pieces sent is defective fabric. The
excess fabric that is not incorporated into the final imported product does not constitute
part of the value of the assist.

544758 dated Feb. 21, 1992; modified by 545908 dated Nov. 30, 1995, Cust. B. &
Dec., Vol. 29, No. 51, Dec. 20, 1995.

The importer supplied buttons to the seller through its buying agent. It was the agent's
responsibility to seek reimbursement from the seller for the buttons and remit the
reimbursement to the importer. The agent failed to recoup and/or remit the monies to
the importer for several years. The seller subsequently refused to reimburse the
importer for the cost of the buttons, and the importer is presently holding the agent
responsible for the unremitted monies. The agent is paying the importer through a
series of monthly credits. The buttons, supplied free of charge to the seller, through the
buying agent are considered to be assists.

544876 dated Sep. 3, 1993.

The importer supplies belts of foreign origin, procured from a third party, free of charge
to the manufacturer of trousers. The belts are placed through loops on the trousers
sized to accommodate the width of the belt and are imported and sold with the trousers.
The belts are incorporated into the imported merchandise within the meaning of section
402(h)(1)(A)(i) of the TAA. Accordingly, the belts supplied by the buyer to the seller
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constitute an assist. The value of the assist may be apportioned over the first shipment
of a given style.
544874 dated Oct. 22, 1993.

The buyer of imported merchandise supplies U.S.-made labels and hang tags which are
affixed to imported merchandise. In their condition as imported, the labels have a
self-stick backing, while the hang tags are hung onto the merchandise. The labels are
considered to be assists. The value of the labels is included as part of the transaction
value of the imported merchandise. However, the labels, while part of the appraised
value of the imported merchandise, are entitled to the 9802.00.80, HTSUS, partial duty
exemption. Customs has considered hang tags as packing material which is returned to
the United States without having been advanced in value or improved in condition while
abroad and is, therefore, classifiable under subheading 9801.00.10, HTSUS.
Accordingly, the hang tags are not part of the appraised value of the imported
merchandise and are eligible for duty-free treatment.

545970 dated Aug. 30, 1995.

Even though waste or scrap (of a material, such as a bolt of fabric or sheet of plastic, or
of discrete components, such as circuits, CPU chips, or semi-conductors) which results
from, or during, the production of imported merchandise is not physically incorporated in
that imported merchandise, such material or components are in fact consumed in the
production of the imported merchandise and may constitute assists. Accordingly, once
it has been determined that material or components meet the definition of an assist,
then Customs considers, among other things, the accounting records of the supplier of
the assists to determine the value of that assist. Information regarding where scrap or
waste results from, or during, the production of the imported merchandise is considered
in determining the value of the assist.

545908 dated Nov. 30, 1995; Cust. B. & Dec., Vol. 29, No. 51, Dec. 20, 1995,
modifies or revokes 544662 dated Mar. 18, 1994, 544758 dated Feb. 21, 1992,
543831 dated Jan. 25, 1988, 543623 dated Nov. 4, 1985, and 543093 dated Apr. 30,
1984.

The U. S. manufacturer pays a fee to the foreign manufacturer for the preparation of bid
specifications and blueprints for the design and development of imported tools and
gauges. The fee paid for the preparation of the items is not related to the imported tools
and gauges and the fee is not related to the design and development of the tools and
gauges. Also, the U.S. manufacturer does not provide any item for use in connection

with the production or the sale for exportation to the United States of imported gauges
and tools. Therefore, based on the information provided, the fee paid for the
preparation of bid specifications and blueprints is not part of the price actually paid or
payable for the imported tools and gauges nor does it constitute an assist to be added
to the price actually paid or payable.

547175 dated Apr. 21, 2000.
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offsetting overpayment of duties

An importer may not offset a current duty obligation based on a claim that excess duties
were paid for mold charges attributable to prior shipments of past entries which all have
been liquidated.

545417 dated May 27, 1994.

payment to seller

Payments made to the seller of merchandise to produce tooling in manufacturing the
imported goods constitute indirect payments. If the terms of the original contract
between the parties indicate how many units of the merchandise are being purchased,
then it is possible to prorate the price actually paid or payable. Accordingly, it is
possible to prorate the value of the payments that constitute part of the price actually
paid or payable for each entry.

544525 dated Jan. 31, 1991; 544484 dated Jan. 31, 1991.

Payments made by the buyer of imported merchandise to the seller to produce or buy
items such as tools and molds (which, if provided by the buyer, would constitute assists)
necessary to produce the subject merchandise, constitute part of the price actually paid
or payable for the imported merchandise.

544516 dated Jan. 9, 1991; aff=d by 544642 dated June 24, 1991.

The payment of money from the buyer to the foreign seller/manufacturer for tooling and
research and development testing does not constitute an assist. It is part of the price
actually paid or payable for the imported merchandise. Consequently, no authority
exists to "apportion" these payments over the anticipated number of units produced as
would be available if the expenditures were assists.

544381 dated Nov. 25, 1991.

The importer is paying a fee to the seller to cover the cost of research and development
for future products. To cover the charge of future research and development, the seller
imposes a charge of four percent of the invoice value on current purchases by the
importer. The research and development costs become part of the importer's total
payment to the seller. The payment is directly tied to the invoice purchase price. The
payments made by the importer to the seller are part of the price actually paid or
payable for the merchandise currently imported.

544972 dated Oct. 20, 1993.
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The importer advances a stated amount to the seller and the manufacturer holds that
amount as security for the cost of a mold to produce imported merchandise. It is agreed
between the parties that the mold charges are fully refundable if a certain number of
pieces are ordered. The importer's payment, characterized as a refundable mold
deposit, is part of the price actually paid or payable. The payment does not meet the
statutory definition of an assist and cannot be treated as such. In addition, the refund of
the mold deposit from the seller to the importer after importation shall not be taken into
account in determining the transaction value of the merchandise.

544867 dated Dec. 15, 1993.

proration of assists

The importer failed to declare certain assists to Customs at the time of the entry for the
goods in question. However, this fact does not preclude the importer from subsequently
prorating the value of the assists upon disclosure to Customs. The importer retains the
option to prorate the value of the assists after the fact.

544525 dated Jan. 31, 1991; 544484 dated Jan. 31, 1991.

supplied by the buyer

Although fabric is supplied free of charge to the seller of merchandise, neither the buyer
nor a party related to the buyer supplies the fabric and, therefore, the fabric is not an
assist.

545172 dated May 6, 1993.

The imported merchandise will incorporate heavy industrial robots purchased by the
final U.S. customer and provided to the foreign seller. Th4e importer supplies the
robots directly or indirectly and their value is included in the appraised value of the
imported merchandise. The value of the assist is its cost of acquisition, plus the cost of
transportation to the place of production, i.e., the foreign seller=s plant.

545753 dated Mar. 8, 1996.

testing costs

At the importer's option, steel units are tested to ensure that the design is accurate and
that the structure is capable of carrying specified loads. The importer pays the exporter
for testing costs separate from the payments for the steel units. The testing cost
payment is not an assist; however, the testing cost payments are included as part of the
price actually paid or payable for the imported merchandise, regardless of the fact that
the costs are invoiced separately.

542187 dated Nov. 7, 1980 (TAA No. 11).

Testing costs are not assists, but are dutiable as part of the price actually paid or
payable when paid by the buyer to the seller of the imported merchandise.
542187 dated Nov. 7, 1980 (TAA No. 11); 543645 dated Feb. 17, 1987.
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Testing costs paid to an independent agent of the buyer, unrelated to the seller, are
neither assists nor part of the price actually paid or payable.
542774 dated June 14, 1982.

Payments made by the buyer to an independent tester of merchandise are not made to,
or for benefit of, the seller. These payments are not part of the price actually paid or
payable.

542946 dated Jan. 27, 1983.

If an amount for testing merchandise is included in the price actually paid or payable,
there is no authority to deduct the cost from the transaction value of the imported
product, regardless of whether the expense is priced or invoiced separately.

544035 dated Nov. 23, 1987.

A U.S. company provides test equipment free of charge to foreign manufacturers to
check the integrity of the finished instruments prior to shipment to the United States.
The testing equipment is not used in the production of the imported merchandise.
Consequently, the testing equipment is not an assist within the meaning of section
402(h)(1)(A) of the TAA.

544315 dated May 30, 1989.

Testing equipment provided free of charge to the foreign manufacturer by the U.S.
importer may constitute an assist within the meaning of section 402(h)(1)(A) of the TAA
if it can be shown that the equipment was used for testing performed during the
production process and that such testing, due to the nature of the finished product, was
essential to production of the product.

544508 dated June 19, 1990.

In order to determine whether the testing equipment in question is an assist, Customs
must find that the equipment is "used in the production of the imported merchandise".
The final testing equipment is used for testing assembled products. Although the
testing is performed on fully assembled products, the nature of the products require
such testing, as the integrity of the printed circuit boards cannot otherwise be
determined. The fact that the circuit boards frequently do not pass testing and are
returned to the assembly line is evidence that production of the merchandise is not
complete until the circuit boards are determined to be functional. As a result, the testing
equipment is used during the production process and is essential to the production of
the imported merchandise. The testing equipment is considered to be an assist.
545170 dated Oct. 27, 1994.
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A related party seller is supplied with certain assists, the value of which is included in
the transaction value. The seller performs testing on these assists before incorporating
the assists into the imported merchandise. The cost of the testing, i.e., whether it is
included as part of the price of the imported merchandise or if the importer is separately
billed for the testing costs, is included in transaction value as part of the price actually
paid or payable.

545753 dated Mar. 8, 1996.

tools, dies, molds, and similar items used in the production

19 U.S.C. 1401a(h)(1)(A)(ii)); 19 CFR 152.102(a)(1)(ii); GATT Valuation Agreement,
Article 8, paragraph I(b)(ii) and Interpretative Notes, Note to Article 8, paragraph 1(b)(ii)

A metal stamper used in the production of phonograph records is an assist, the value of
which includes the cost of musicians and arrangements, rehearsal pay, rehearsal hall
rent, agency fee, studio cost, digital recorder, engineer, cartage, mastering, plating and
producer.

542355 dated Apr. 3, 1981 (TAA No. 21).

U.S.-produced pattern generator tapes are not tools within the meaning of section
402(h)(1)(A)(ii) of the TAA. Rather, they are more in the nature of design work, and
therefore, they are not dutiable as assists.

542324 dated June 22, 1981 (TAA No. 33).

Additional amounts paid by the buyer of specific merchandise to the manufacturer to
produce tools necessary to produce that merchandise constitute part of the price
actually paid or payable.

542812 dated July 19, 1982.

A mold is furnished to two foreign manufacturers, without charge, located either in the
same or in two different countries. Once duty has been assessed on the full value of the
mold assist, then no additional duty is owed once the mold is transferred to a second
foreign manufacturer located either in the same country as the first manufacturer or in a
second country.

543278 dated Oct. 31, 1984; overruled by 544857 dated Dec. 13, 1991.

Because the transfer price between the importer and Taiwanese assembler does not
reflect the special tooling costs, the parts are provided at a reduced cost and, therefore,
constitute dutiable assists. The value of the assists is equal to the extent of the
reduction in cost, which, in turn, equals that portion of the tooling costs relating to the
production of the parts which are sent abroad for assembly.

543405 dated June 21, 1985.

The importer pays a Canadian manufacturer to have a third party produce tools for the

importer. The importer at all times retains title and ownership of the tools. The Canadian
manufacturer then uses the tools free of charge to produce parts for the importer. The
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tools belong to the importer, are given free of charge to the manufacturer, and are
considered to be assists. Their costs can be amortized pursuant to generally accepted
accounting principles.

543556 dated Aug. 23, 1985.

Photomasks, which are used in the transfer of integrated circuitry onto silicon wafers,
are analogous to a mold and thus dutiable as an assist.
543889 dated May 12, 1987; aff’d by 544147 dated July 5, 1988.

The importer provided video-duplicating services to owners of the program content of
videotapes. The program content owner provided one duplicated master videotape to
the importer free of charge. The importer then furnished the duplicated master
videotapes free of charge to a foreign manufacturer of pre-recorded videotapes. The
duplicated master videotapes are in the nature of tools, dies, molds or similar items, i.e.,
the videotapes give final shape or form to the completed manufactured article and are
therefore, dutiable as assists. The value of the assists is the cost of producing the
negative master film.

544040 dated Nov. 8, 1988.

When a mold that has been produced by the importer or a person related to him, in the
United States or in a foreign country, its value is the cost of producing the mold.
Included in this cost of production are the design and development costs incurred under
generally accepted accounting principles when the work at issue was undertaken either
within the United States or outside the United States.

544192 dated June 16, 1989.

If the importer provides design work to an unrelated U.S. manufacturer who produces
the mold, then the value of the mold is based on the cost of its acquisition. This is the
price paid by the buyer to the manufacturer without the additional cost of the design
work, because it is the service of manufacturing the mold that is purchased and not the
design work. This is similarly the outcome if the importer provides the design work to a
foreign manufacturer who constructs the mold.

544192 dated June 16, 1989.

A tractor provided to the seller of imported melons, free of charge, is used during the
production process and is essential to the growth of the melons. It is a "similar item"
with respect to a tool, die or mold used in the production of imported merchandise under
section 402(h)(1)(A)(ii) of the TAA and is an assist.

544655 dated June 13, 1991.

If the cost for tooling charges by the importer is fully included in the price of the imported
finished merchandise, it is unnecessary to further include these costs in the price of its
after-market service parts, as that expense has already been fully recouped.

544844 dated Oct. 15, 1992.
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The buyer provides a “Lectra pattern maker” free of charge to the seller. The pattern
maker contributes directly to the manufacture of the imported merchandise by
recreating garment patterns in different sizes and by manipulating pattern pieces in
order to produce the most efficient usage of material. The pattern maker is an assist
within the meaning of section 402(h)(1)(A)(ii) of the TAA and its value should be added
to the price paid or payable.

545147 dated Nov. 4, 1994.

Mold patterns are supplied by the buyer to the manufacturers of imported castings and
are used to make wax castings. The wax castings are then used to make ceramic
shells which, in turn, are used to make the imported castings. The mold patterns are in
constant use during the production of the imported merchandise. They must be
employed whenever a new casting is made because the wax casting molds and the
ceramic shell are destroyed each time a new casting is made. The patterns are in
constant use during the production of the imported merchandise and are essential to
their production. Accordingly, the mold patterns constitute assists within the meaning of
section 402(h)(1)(A)(ii) of the TAA.

545336 dated Nov. 23, 1994.

The importer supplies the foreign sellers with grinding machines to produce porcelain,
stoneware and chinaware products. The importer indicates that the machines are used
solely for the purpose of testing the quality of products. The products may not be even,
i.e., they may not lay flat on a surface after the manufacturing operations. If a product
does not meet specifications, then it is ground by the grinding machine. The machines
bring the products up to the manufacturing specifications. The grinding machines are
considered to be assists. The machines are used in the production of the imported
merchandise and are essential to the production of the imported merchandise. The cost
of the grinding machines is included in the transaction value of the imported
merchandise.

546102 dated Dec. 22, 1995.

transportation costs

19 CFR 152.103(d)(1) and (2)
See also, chapter on TRANSPORTATION COSTS, infra.

Freight paid by a U.S. buyer in sending components to its related overseas assembiler is
not an assist and does not form part of transaction value.

543003 dated Feb. 25, 1983 (TAA No. 58); rev'd by 543096 dated June 21, 1983
(TAA No. 63).

Freight and related transportation charges paid by a buyer in connection with shipments
of material to a foreign assembler are assists.

543096 dated June 21, 1983 (TAA No. 63); rev’'g 543003 dated Feb. 25, 1983 (TAA
No. 58), 544190 dated Sep. 26, 1988, 544201 dated Dec. 12, 1988.
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If in accordance with generally accepted accounting principles, the value of an assist
provided to the seller is fully depreciated according to the importer's records, then the
value of the assist is limited to the cost of transporting the assist to the place of
production.

544243 dated Oct. 24, 1988; 544256 dated Nov. 15, 1988.

Defective watches are returned to the U.S. importer for repair. The defective watches
are then exported from the United States to the importer's related party in the
Philippines for repair and return. The watches are repaired and then sold back to the
importer at prices that cover the cost of repairs plus a mark-up. Under these
circumstances, the defective watches acquired by the importer and sent to the related
party for repair are considered assists. The value attributed to the defective watches in
this case is equal to the costs incurred in transporting the watches to the related party's
plant.

544241 dated Jan. 12, 1989.

The importer purchases merchandise manufactured by a related party in the
Philippines. The importer consigns to its related party seller certain materials and
supplies for use in production of the imported merchandise. The importer has a New
York based shipping department that arranges for the transportation of the materials to
the related party seller's factory. These activities are incidental to the transportation of
the materials and the costs associated with arranging the shipment of the materials are
included in the value of the assists.

544323 dated Mar. 8, 1990.

use in connection with the production or the sale for export

19 U.S.C. 1401a(h) (1) (A); 19 CFR 152.102(a) (1); GATT Valuation Agreement, Article
8, paragraph I(b)

Engineering costs incurred for establishing specifications that are used solely to obtain
quotations and for issue purchase orders that are not necessary for the actual
production of the imported material are not assists. However, engineering costs that
involve the preparation of detailed drawings and specifications to be used directly by the
vendor in manufacturing equipment or material are dutiable assists.

542498 dated June 16, 1981.

Samples, which convey technical information without which an article could not be
made, are dutiable as assists. However, if the manufacturer is capable of producing the
article without the samples and, in fact, does not use the samples to manufacture the
article, then the samples are considered to be analogous to narrative specifications and
do not constitute dutiable assists.

542591 dated Sep. 18, 1981; aff’d by 542690 dated Jan. 28, 1982.
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Development performed outside the United States is an assist only if it is necessary for
the production of the imported merchandise.
542324 dated June 22, 1981 (TAA No. 33).

Patterns and related pattern-making activities undertaken in Hong Kong instruct the
manufacturer on what to produce rather than how to produce the imported
merchandise. Therefore, the functions performed in Hong Kong are not necessary for
the production of the imported merchandise and, therefore, are not dutiable as assists.
543064 dated June 1, 1983.

Expenses incurred by the buyer for furniture, fixtures, supplies, etc., in establishing an
office in Hong Kong where a buying agent performs inspection and re-packing
operations are not assists. These expenditures are not made "in connection with the
production or the sale for export to the United States of the merchandise."

543185 dated Sep. 13, 1984.

Costs incurred in retaining a firm of management consultants to increase and improve
the rate and quality of future production of merchandise is not "necessary" to the
production of any particular merchandise and therefore, is not a dutiable assist. The
present production is proceeding and can continue without the work the consultants
have undertaken.

543436 dated Dec. 14, 1984.

Air conditioning equipment, power transformers, telephone switching equipment,
emergency generators, and other equipment not used in the production of imported
goods are not assists under either transaction or computed value. Sewing machines
used in the production of imported goods are dutiable as assists.

542302 dated Feb. 27, 1981 (TAA No. 18); 542762 dated Jan. 14, 1983; 544261
dated Feb. 28, 1989; 544480 dated Sep. 21, 1990.

The equipment in question is not used in the production of the imported merchandise
but it is used to operate other areas of the assembly plant. The equipment is not an
assist within the meaning of section 402(h)(1)(A) of the TAA.

544126 dated Aug. 17, 1988; 544083 dated Aug. 16, 1988; 544261 dated Feb. 28,
1989.

A U.S. company provides test equipment free of charge to foreign manufacturers to
check the integrity of the finished instruments prior to shipment to the United States.
The testing equipment is not used in the production of the imported merchandise. The
testing equipment is not an assist within the meaning of section 402(h)(1)(A) of the TAA.
544315 dated May 30, 1989.

Testing equipment provided free of charge to the foreign manufacturer by the U.S.

importer may constitute an assist within the meaning of section 402(h)(1)(A) of the TAA
if it can be shown that the equipment was used for testing performed during the
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production process and that such testing, due to the nature of the finished product, was
essential to production of the product.
544508 dated June 19, 1990.

A U.S. company sends a printer to Jamaica where it is used to print garment labels that
are incorporated in the imported merchandise. The printer is actually used in production
to mark the labels that comprise a part of the imported merchandise. The printer,
provided by the buyer, free of charge or at a reduced cost, for use in the production of
the garment labels, is an assist.

545570 dated Apr. 21, 1994.

A U.S. buyer provides "prototype" or "model" lasts free of charge to unrelated sellers for
use in the production of imported shoes. The lasts are used to make "production” lasts
that are used directly in the manufacturing process. The prototype lasts are in the
shape of a shoe sole. In contrast, the production lasts, while resembling a shoe sole,
are built up around the edges in order that they may function as molds. The prototype
lasts supplied by the buyer are not used in the production of the imported shoes.
Instead, they are used to make production lasts that are used to produce the imported
merchandise. The prototype lasts are not similar to tools, dies, or molds. Instead, they
are in the nature of U.S. design work and are not assists within the meaning of section
402(h)(1)(A) of the TAA.

545297 dated May 31, 1994.

value of assists, i.e., cost of acquisition or cost of production
19 CFR 152.103(d)(1) and (2)

In determining the value of fabric furnished without charge to an unrelated assembler,
the cost of acquisition to the importer must be used, and not the depreciated cost as
reflected on the importer's books and records.

542356 dated Apr. 13, 1981 (TAA No. 24); 542477 dated July 27, 1981.

Photomasks provided by a buyer to a seller are assists, the value of which is the cost of
acquisition, if purchased, or the cost of production, not including a profit factor, if
produced.

542324 dated June 22, 1981 (TAA No. 33).
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The importer has entered into a contract with the ultimate purchaser of imported
merchandise for the assembly and testing of certain core memory pages. The actual
assembly and test operations are performed by the importer's wholly owned subsidiary
in Hong Kong. The assembler uses components furnished free of charge by the ultimate
purchaser, through the importer. The value of the assist produced by the unrelated,
ultimate purchaser of the imported merchandise is limited to the purchaser's cost of
production, in accordance with generally accepted accounting principles, where either
the assist is furnished without cost through the importer to the foreign assembler, or is
furnished directly to the assembler.

542667 dated Mar. 5, 1982.

An integrated circuit (chip) which is supplied by the buyer at a reduced cost to the seller
is deemed to be a component that is included in the imported merchandise and thus it is
an assist. The value of the assist is the full cost of acquisition that includes research and
development costs incurred in producing the chip, whether it is fabricated in the United
States or elsewhere.

542948 dated Nov. 29, 1982 (TAA No. 55).

A mold is furnished to two foreign manufacturers, without charge, located either in the
same or in two different countries. Once duty has been assessed on the full value of the
mold assist, then no additional duty is owed once the mold is transferred to a second
foreign manufacturer located either in the same country as the first manufacturer or in a
second country.

543278 dated Oct. 31, 1984; overruled by 544857 dated Dec. 13, 1991.

The value of assists to be included in the transaction value of imported integrated
circuits is limited to the cost or value of the components which are actually incorporated
in the imported circuits, plus the transportation costs incurred in transporting the assist
to the place of production.

543407 dated Dec. 14, 1984; 543831 dated Jan. 25, 1988; modified by 545908 dated
Nov. 30, 1995, Cust. B. & Dec., Vol. 29, No. 51, Dec. 20, 1995.

The importer solicits offers from domestic firms for the purchase of old fabric and then
sells the fabric to the foreign manufacturer for a price equal to the highest domestic bid.
The manufacturer subsequently produces jackets and sells them to the importer at a
price negotiated at arm's length. The fabric sold to the foreign manufacturer by the seller
does not constitute an assist.
543619 dated Oct. 23, 1985.

U.S. engineering and development involved in producing a photomask, i.e., a mold, is
used in the production of imported merchandise and the mold is provided to the seller,
free of charge, by the buyer. The engineering and development that is necessary to
produce the photomask is embodied in the item provided to the seller. As long as
engineering and development costs are treated under generally accepted accounting
principles by the company as production cost, there is no authority to exclude the U.S.
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engineering and development costs that have been incurred producing the photomask
(mold).
543889 dated May 12, 1987; aff’'d by 544147 dated July 5, 1988.

A microorganism furnished to the seller, by the buyer, to produce a certain product is
"consumed" in the production of the imported merchandise. The microorganism loses
enzymatic activity and eventually must be replenished. This required replenishment
implies “consumption” of the microorganism. Accordingly, the microorganism is to be
treated as an assist. The value of the assist is the cost of its acquisition, which, in this
case, includes a fee paid in a sub-license agreement entered into in order to utilize the
technology.

543943 dated Dec. 8, 1987.

Certain technical documentation and assistance provided by the buyer to the seller, free
of charge, is considered to be an assist pursuant to section 402(h)(1)(A)(iv) of the TAA.
In addition, the buyer is required to pay a royalty in order to acquire the design and
development. This royalty payment is part of the value of the assist given that it is part
of the buyer's cost of acquisition.

544459 dated May 30, 1991.

Commissions paid to an alleged buying agent for obtaining various piece goods/assists
are part of the costs of acquiring the materials, components, and parts incorporated in
the imported merchandise. Therefore, the payments made by the importer for acquiring
piece goods are part of the cost of the assist.

544423 dated June 3, 1991.

The importer provides the foreign manufacturer with an assist. However, the value of
the assist is based upon the average net selling price of the imported merchandise and
is calculated on a quarterly basis. At the time of importation, the value of the assist is
unknown. Transaction value is an acceptable basis of appraisement only if, at the
discretion of the port of entry, liquidation can be withheld in order to permit a
determination of the cost of acquisition of the assist at a later date. |If the port
determines that liquidation cannot be withheld, then the merchandise must be appraised
in accordance with the first applicable method arrived at through a sequential
application of the statutorily enumerated methods.

545086 dated Apr. 1, 1993.
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BUYING COMMISSIONS

INTRODUCTION

GATT Valuation Agreement:

Article 8, paragraph I(a)(i), states:

1. In determining the customs value under the provisions of Article 1 [transaction value],
there shall be added to the price actually paid or payable for the imported goods:

(a) the following, to the extent that they are incurred by the buyer but are not included in
the price actually paid or payable for the goods:

(i) commissions and brokerage, except buying commissions.

In the Interpretative Notes, Note to Article 8, paragraph I(a)(i), the term "buying
commissions" is defined as: “fees paid by an importer to his agent for the service of
representing him abroad in the purchase of the goods being valued."

CCC Technical Committee Explanatory Note 2.1 with regard to commissions states:

1. Article 8, paragraph I(a)(i) . . . states that, in determining Customs value under the
provisions of Article 1, commissions and brokerage, except buying commissions, shall
be added to the price actually paid or payable to the extent that they are incurred by the
buyer but are not included in the price. According to the Interpretative note to Article 8,
the term "buying commissions" means fees paid by an importer to his agent for the
service of representing him abroad in the purchase of the goods being valued.

2. Commissions and brokerage are payments made to intermediaries for their
participation in the conclusion of a contract of sale.

3. Although the legal position may differ between countries with regard to the
designation and precise definition of the functions of these intermediaries, the following
common characteristics can be identified:

Buying and selling agents

4. The agent (also referred to as an "intermediary") is a person who buys and sells
goods, possibly in his own name, but always on the account of a principal. He
participates in the conclusion of a contract of sale, representing either the seller or the
buyer.

5. The agent's remuneration takes the form of a commission, generally expressed as a
percentage of the price of the goods.

6. A distinction can be made between selling agents and buying agents.

7. A selling agent is a person who acts for the account of a seller; he seeks customers
and collects orders, and in some cases he may arrange for storage and delivery of the
goods. The remuneration he receives for services rendered in the conclusion of a
contract is usually termed "selling commission". Goods sold through the seller's agent
cannot usually be purchased without payment of the selling agent's commission. These
payments can be made in the ways set out below.

8. Foreign suppliers who deliver their goods in pursuance of orders placed through a
selling agent usually pay for the latter's services themselves, and quote inclusive prices
to their customers. In such cases, there is no need for the invoice price to be adjusted to
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take account of these services. If the terms of the sale require the buyer to pay, usually
direct to the intermediary, a commission that is additional to the price invoiced for the
goods, this commission must be added to the price when determining transaction value
under Article 1 of the Agreement.

9. A buying agent is a person who acts for the account of a buyer, rendering him
services in connection with finding suppliers, informing the seller of the desires of the
importer, collecting samples, inspecting goods and, in some cases, arranging the
insurance, transport, storage and delivery of the goods.

10. The buying agent's remuneration which is usually termed "buying commission" is
paid by the importer, apart from the payment for the goods.

11. In this case, under the terms of paragraph I(a)(i) of Article 8, the commission paid by
the buyer of the imported goods must not be added to the price actually paid or payable.

Judicial Precedent:

The following court cases are relevant in determining whether an agency relationship
exists between a buyer of merchandise and an alleged buying agent. If such a
relationship exists between the parties, then the commissions paid to the buying agent
are not part of the transaction value for the imported merchandise.

Rosenthal-Netter, Inc. v. United States, 12 Ct. Int'l Trade 77, aff'd 861 F.2d 261 (Fed.
Cir. 1988).

In this case, Customs argues that the entity to whom the commissions are paid is not a
bona fide buying agent of the importer but rather, is the actual seller of the
merchandise. The court agreed with Customs and indicated that the actions of the
parties do not substantiate the claim that a bona fide agency was in fact created.

The court indicated that the plaintiff has the burden of proving that an agency
relationship exists, and if in fact the plaintiff fails to do so, then the relationship is not an
agency relationship. In deciding whether such a relationship exists, the court must
examine all relevant factors and each case is governed by its own particular facts.
Citing J.C. Penney Purchasing .Corp. v. United States, 80 Cust. Ct. 84, 94, C.D. 4741,
451 F. Supp. 973, 982 (1978). The factors in deciding whether a bona fide agency
relationship exists include: the right of the principal to control the agent's conduct, the
transaction documents, whether the importer could have purchased directly from the
manufacturers without employing an agent; whether the intermediary was operating an
independent business, primarily for its own benefits; and, the existence of a buying
agency agreement. Although no single factor is determinative, the primary consideration
is the right of the principal to control the agent's conduct with respect to the matters
entrusted to him.

In this case, the court found that several aspects of the alleged agent's conduct that the
importer did not control. First, the importer did not control from which factory the
merchandise was selected. Secondly, the alleged agent purchased quantities up to ten
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times greater than the amount ordered by the importer. In addition, the importer did not
control the amount of discretion exercised in the purchasing process. Fourth, the
importer allowed the alleged agent to absorb the cost of shipping and handling, a fact
that is further evidence that a true agency relationship does not exist. Fifth, the importer
did not control the manner of payment.

As indicated above, the control factor is one aspect of an agency relationship. In this
case, the transaction documents indicated that the alleged agent operated an
independent business, primarily for its own benefit. A Special Customs Invoice listed the
alleged agent as the "seller". In addition, the pricing structure established between the
alleged agent and the importer belied the existence of an agency relationship and
demonstrated that the alleged agent was actually trading on its own account, for its own
benefit. In fact, the alleged agent bore the risk of loss on the merchandise, another
factor that militates against the finding of a buying agency relationship.

In conclusion, the court held that the importer failed to meet its burden of establishing a
bona fide agency relationship between itself and its intermediary.

Jay-Arr Slimwear Inc. v. United States, 12 Ct. Int'l Trade 133 (1988).

The plaintiff (importer) challenged the decision of the Customs Service to include the
payment of commissions, among other fees, in the dutiable value of the imported
merchandise. The commissions were held not to have been paid for services rendered
by a bona fide buying agent and therefore, were held to be dutiable. (Note: A
classification question was before the court as well, but that issue was not relevant to
the valuation of the merchandise.)

The court cites examples of services which are characteristic of those rendered by a
buying agent. These services include compiling market information, gathering samples,
translating, placing orders based on the buyer's instructions, procuring the merchandise,
assisting in factory negotiation, inspecting and packing merchandise, and arranging for
shipment and payment. Citing Bushnell Int'l, Inc. v. United States, 60 CCPA 157, C.A.D.
1104, 477 F. 2d 1402 (1973); United States v. Nelson Bead Co., 42 CCPA 175, C.A.D.
590 (1955); J.C. Penney Purchasing Corp. et al. v. United States, 80 Cust. Ct. 84, C.D.
4741, 451 F. SUPP. 973 (1978); United States v. Knit Wits (Wiley) et al., 62 Cust. Ct.
1008, A.R.D. 251 (1969); Carolina Mfg. Co. v. United States, 62 Cust. Ct. 850, R.D.
11640 (1969).

In this case, the alleged agent is also the owner of the company that assembles the
merchandise in question. Although this does not per se disqualify the agency
relationship, there must be proof of a financial detachment from the manufacturer with
respect to the commissions paid. In this regard, the evidence submitted does not
conclusively prove that the commissions paid to the alleged agent do not inure to the
benefit of the manufacturer.
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In addition, the requisite degree of control over the alleged agent has not been proven.
Testimony was elicited indicating that the importer had no control over the alleged agent
and that the alleged agent was considered independent. Based upon these factors, the
court held that the relationship between the parties is not a buying agency relationship.

Pier | Imports, Inc., v. United States, 13 Ct. Int’l Trade 161 (1989).

The importer challenged the Customs Service decision that the entity to whom the
commissions were paid was not a bona fide buying agent. The court agreed with the
importer that sufficient evidence was submitted to support a finding that the entity
operated as the importer's buying agent. The commissions paid are not properly part of
the dutiable value of the imported merchandise under transaction value.

The evidence submitted indicated that the importer did in fact control the purchasing
process. The agent retained minimal discretion in purchasing the merchandise. The
court stated that this fact supports the finding of an agency relationship. Citing,
Rosenthal-Netter, Inc. v. United States, 12 Ct. Int’l Trade 77 (1988), aff'd, 861 F.2d 261
(Fed. Cir. 1988); J.C. Penney Purchasing Corp. v. United States, 80 Cust. Ct. 84
(1978).

In addition, the manner of payment establishes that the agent purchased merchandise
only at the direction of the importer. In this case, the agent did not retain the discretion
to deduct commissions, freight charges, etc., but rather, the importer invoiced charges
separately and paid for these charges separately, further indicating that the importer
exercised control over the agent. The importer also had the option of purchasing
merchandise directly from the manufacturers, a fact that the court stated is further
evidence supporting the existence of an agency relationship.

The degree of control is not the sole factor in determining whether an agency
relationship exists. Additionally, in citing the Restatement (Second) of Agency, the court
indicates that the agent is to act for the benefit of the importer, rather than himself. The
evidence indicated that the agent did not buy on its own account, but bought on behalf
of the importer. The agent did not bear the risk of loss for the merchandise, only for its
own negligence.

A bona fide buying agency relationship existed between the importer and the entity paid
the commissions. These commissions are excluded from the transaction value of the
imported merchandise.

Moss Mfqg. Co., Inc. v. United States, 13 Ct. Int'| Trade 420 (1989); aff=d, 896 F.2d 535
(Fed. Cir. 1990).

The plaintiff (importer) filed suit against the Customs Service claiming that Customs
improperly included commissions paid for alleged buying agent services. The importer
paid the commissions directly to the seller of the imported merchandise, for later
disbursement to the alleged agent by the seller.
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The court framed the issue as follows: whether monies which were disbursed by the
buyer to the seller with directions from the buyer to remit the payment to the buyer's
agent, who assisted in bringing about the sale, were properly included in the dutiable
value of the imported merchandise.

After discussing the factors to consider in determining whether a buying agency
relationship is in fact bona fide, the court determined that the agent in this case was a
bona fide buying agent. However, the court found that the payment was properly part of
the price actually paid or payable.

The court held that where a payment for goods is made by the buyer to the seller with
instructions to the seller to remit a portion of the payment to the buyer's agent, where
the agent assisted in bringing about the sale, such a payment is a disbursement for the
benefit of the seller within the meaning of 19 U.S.C. 1401a(b) and is properly part of the
price actually paid or payable.

Monarch Luggage Co., Inc. v. United States, 13 Ct. Int’l Trade 523 (1989).

The issue in this case is whether commissions paid were properly included in the
transaction value of imported merchandise. The plaintiff (importer) contends that the
invoice F.O.B. values included buying commissions paid to two Taiwanese companies
and should not have been included in the dutiable value of the merchandise.

The importer testified that Monarch Luggage's primary business of importing luggage
requires a presence in the exporting country in order to be successful. In 1977, the
importer entered into a verbal agreement with a managing director of two companies
indicating that these two companies would act as agents for Monarch Luggage. This
verbal agreement continued until 1981, at which time the agreement was put in writing.

The court stated that the evidence submitted did in fact establish that the activities
performed by the two companies were indicative of an agent-principal relationship and
that the agents were at all times bona fide buying agents. However, with respect to
entries made prior to the latter part of 1981, the invoices submitted indicated that the
commissions were deducted from the price paid for the merchandise. Because the
amounts were part of the price actually paid or payable for the merchandise for these
entries, the amounts were properly included in the dutiable value of the imported
merchandise for that specific period.

Invoicing changes were implemented in late 1981, and the commissions became an
amount separate from and in addition to the price for the merchandise. The
commissions paid subsequent to the invoicing changes are properly excluded from the
dutiable value of the merchandise.

Headquarters Rulings:
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bona fide buying commissions

The commissions paid to the agent to perform the services of purchasing merchandise
from foreign manufacturers are to be considered bona fide buying commissions, and
are therefore, not to be added to the price actually paid or payable.

544676 dated July 24, 1991.

The services provided by the agent are typical of a buying agent and are not negated by
the agent’s furnishing of essentially ministerial services to manufacturers, given full
disclosure and acquiescence by the importer. As long as the payments by the
manufacturers have no impact on the importer's price actually paid or payable, it will
have no effect on the non-dutiability of the agent's commissions.

544676 dated July 24, 1991.

The importer has established that the agent is in fact a buying agent. The fact that the
agent is directed by the importer to retain title and bear the risk of loss for the imported
merchandise does not negate the buying agency relationship. Therefore, the
commissions paid are not part of the transaction value of the imported merchandise.
544669 dated Aug. 15, 1991.

Based upon the evidence submitted, consisting of purchase orders, confirmation orders,
manufacturers' invoices, correspondence between the parties, responses to Customs
information requests, and affidavits, the importer has in fact established that the
relationship between the parties meets the criteria of a buying agency relationship.
Accordingly, the commissions paid are not added to the price actually paid or payable.
544510 dated Jan. 9, 1992.

The fees paid to the agent pursuant to the proposed agreement for assisting in the
purchase of merchandise from the foreign seller are to be considered bona fide buying
commissions.

544794 dated July 17, 1992.

Under the facts presented, commissions paid to a buying agent for services performed
on behalf of a principal, which are not included in the payment made by the buyer to the
seller, are not part of the appraised value of the imported merchandise despite the fact
that the buyer, seller and agent are related.

544895 dated July 22, 1992.

On the basis of the information provided regarding the relationship between the
importer, agent and seller, the totality of the evidence indicates that the agent is in fact a
bona fide buying agent. In addition, the submission of the agent's invoice along with the
seller's invoice supports the fact that the agent is not an independent seller and that the
commission is not part of the price actually paid or payable to the seller.

544933 dated July 30, 1992.
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The evidence submitted, i.e., the buying agency agreement, invoices, numerous
documents produced in the course of an audit and counsel's explanations, and the
totality of the circumstances surrounding the arrangements, appears to satisfy the
criteria for a bona fide agency relationship. Therefore, the commissions paid are not
part of the price actually paid or payable.

544584 dated Dec. 9, 1992.

Based upon the information submitted, it has been established that a buying agency
relationship exists between the importer and the agent and therefore, the commissions
paid to the agent are not dutiable as part of the transaction value of the imported
merchandise.

545075 dated Dec. 23, 1992.

The imported merchandise was purchased pursuant to a three-tiered sales agreement.
The transaction between the manufacturer and the middleman may not be used for the
purpose of determining the appraised value of the imported merchandise, in that there
is insufficient evidence to support the claim that a bona fide sale occurred between the
manufacturer and the middleman. Because the sale for export for purposes of
determining transaction value is that between the middleman and the importer, the
quota payments made by the importer to the middleman, i.e., the seller, are part of the
price actually paid or payable. Also, an unrelated third party acts as agent for the
importer and the fee paid to the unrelated third party is a bona fide buying commission;
therefore, it is not included in the price actually paid or payable.

547054 dated Aug. 6, 1999.

Based on the evidence presented, the agent and the subagent acted as the importer's
bona fide buying agents during the period under review wherein they performed the
functions of buying agents, i.e., they acted on the importer's behalf in the purchase of
the imported footwear and the importer maintained the necessary control over the
matters entrusted to them. The evidence establishes that the importer selected the
factories to produce the footwear and had the final control over the price and quality of
the imported footwear. The transaction documents and the method of payment are
consistent with this finding. The manufacturers issued invoices for the imported
merchandise to the importer and the agent and subagent separately issued commission
invoices to the importer. The importer paid the manufacturers for the imported
merchandise and separately paid the commissions to the agent and the subagent.
Therefore, the commissions paid to the agent and the subagent are bona fide buying
commissions that should not be added to the price actually paid or payable in
determining transaction value.

546325 dated Oct. 4, 1999.

In this case, the buying agent does not receive commissions from the importer, but
rather, it is reimbursed for expenses it incurs for performing the services. To be
compensated, the buying agent files an expenditure report with the importer.
Nevertheless, the terms of the proposed buying agency agreement are consistent with a
bona fide buying agency. Therefore, provided the actions of the parties comply with the
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terms of the agreement, the funds the importer pays to the buying agent to reimburse
the cost of its services constitute non-dutiable bona fide buying commissions.
546370 dated Mar. 28, 2000.

The buying agency agreement together with agent commission invoices and seller
merchandise invoices, as well as the agent's additional documentation demonstrating its
relationship with the principal and the related seller, supports a finding that commissions
paid to the agency by the principal constitute bona fide buying commissions even
though the agent and seller are related. Consequently, the commissions would not be
added to the price actually paid or payable as buying commissions.

547286 dated Mar. 8, 2000.

The buying agent enters into a non-exclusive buyer's agency agreement with the
importer whereby it functions as the importer's agent for the purchase of foreign-made
footwear. The payments from the importer to the buying agent for transactions related
to entries of the foreign merchandise constitute bona fide buying commissions.
Therefore, these payments are not to be included in the transaction value of the
imported merchandise.

547523 dated Mar. 28, 2001.

Under the terms of a buying agency agreement, the importer and buyer agree to form a
buying agency relationship and the importer maintains control over the purchasing

process. The agreement indicates that purchases shall be made only upon the explicit
instructions of the importer. The buying agent has acquired a controlling interest in one
of the factories that manufacturers merchandise for the importer. However, the buying
agent does not share its commission with the manufacturer, nor does the agent share
any expenses or profits with this manufacturer. Nothing in the agreement prevents the
importer from purchasing directly from the manufacturers without the buying agent. The
fact that profits realized by an agent may indirectly benefit the manufacturer does not in
itself bar commissions from being non-dutiable. Therefore, the commissions paid to
buying agent constitute bona fide buying commissions that are not part of the price
actually paid or payable for the imported merchandise, as long as the parties comport
with the terms of the buying agency agreement.

547806 dated Jan. 31, 2001.

Based on the lack of documentation demonstrating that the importer controls the seller
or buyer’s actions and the unclear roles of the buying agents and the U.S. seller/agent,
the existence of a bona fide buying agency relationship between the importer and the
seller is rejected. Thus, the fees paid to the seller/agent are to be added to the price
actually paid or payable for the imported merchandise and should be included in the
transaction value of the imported merchandise.

547417 dated Nov. 9, 2001.
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Two unrelated U.S. importers entered into buying agency agreements with the foreign
corporation. Under the agreement, the importers initiate the purchase orders and supply
piece goods for the assembly processes sought. Upon the direction of the foreign
corporation, the importers purchase merchandise from specific foreign textile factories.
The importers pay the foreign corporation a commission of six percent of the invoice
price of the purchases made at its direction. The foreign corporation does not remit
any portion of the commission payments to the factories nor does it receive
compensation from the factories for the sales to importers. Accordingly, the
commissions paid pursuant to the buying agency agreement are bona fide buying
commissions that are not included in the appraised value of the imported merchandise.
548137 dated Sep. 26, 2002.

Transactions involving a related buying agent and seller are subject to closer scrutiny in
determining whether the commissions paid constitute bona fide buying agency
commissions. The documentation indicates that all orders are placed at the direction
and under the control of the importer, and the importer pays the seller directly for the
merchandise. The totality of the circumstances demonstrates that the services,
responsibilities, authority and compensation of the buying agent comport with the
traditional concepts of a bona fide buying agency. In this case, the higher burden of
establishing that a bona fide buying agency relationship exists has been met. The
commissions paid to the agent for performing its services on behalf of the importer
should not be added to the price actually paid or payable.

548222 dated Feb. 27, 2003.

commissions paid to agent for acquiring assists

Through its agent, the importer intends to provide materials and parts, specifically piece
goods, to the manufacturers of the apparel it imports. The piece goods constitute
assists. The commissions paid by the importer as payment to the agent for services
rendered in sourcing piece goods (assists) on behalf of the manufacturers of imported
merchandise are considered as part of the cost of acquiring the assists. Therefore, the
commissions are added to the price actually paid or payable for the imported
merchandise.

544976 dated Mar. 17, 1993.

Commissions paid by a buyer of imported merchandise to an agent for acquiring assists
are part of the cost of acquisition of the assist and are to be added to the price actually
paid or payable.

545266 dated June 30, 1993.

In addition to the traditional duties of the buying agent, the agent also procures and

furnishes assists to the manufacturer on behalf of the purchaser. When requested to do
so by the purchaser, the agent procures components, materials, tooling, and design
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work for use in the production of the merchandise. If the parties follow the proposed
buying agency agreement, then the agent is considered to be a bona fide buying agent.
Under the terms of the agency agreement, the agent has the dual role of procuring both
finished goods and the assists used to produce the goods. No portion of the agency
commissions it receives from purchasers arising out of the agency agreement is
considered to be dutiable.

545851 dated May 8, 1995.

Based on the lack of documentation demonstrating that the importer controls the seller
or buyer’s actions and the unclear roles of the buying agents and the U.S. seller/agent,
the existence of a bona fide buying agency relationship between the importer and the

seller is rejected. Thus, the fees paid to the seller/agent are to be added to the price
actually paid or payable for the imported merchandise and should be included in the
transaction value of the imported merchandise.

547417 dated Nov. 9, 2001.

control over agent

The importer exercises the requisite degree of control over the agents to warrant a
finding that a bona fide buying agency exists, provided that the actions of the parties
conform to the terms of the agreement.

544887 dated Oct. 2, 1992.

The primary consideration in determining whether an agency relationship exists is the
right of the principal to control the agent's conduct with the matters entrusted to him. In
this case, the agent places purchase orders with suppliers in accordance with the
importer's instructions, and the purchase orders submitted on behalf of the importer
conform to vendor policies established by the importer. The importer selects the
manufacturer on the basis of information and samples provided by the agent. The
agent's books and records are subject to review by the importer. These facts are
indicative of the importer's control over the purchasing power. If the actions of the
parties conform to the descriptions provided, and the terms of the agency agreement
are met to the extent that the importer exercises the requisite degree of control over the
buying agent, then the commissions paid are considered to be bona fide buying
commissions.

545465 dated Apr. 6, 1994.

The evidence submitted is not sufficient to establish that a buying agency relationship
between the parties exists. The buyer has not demonstrated that it has the right to exert
any control over the alleged agent's activities. Without such evidence, it cannot be
established that the alleged agent acts as a buying agent for the importer. The buyer
cannot buy merchandise directly from the vendors. Any commissions paid for the
services performed are not considered bona fide buying commissions. The payments
constitute part of the price actually paid or payable.

545362 dated May 31, 1994.
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In this case, the importer paid selling commissions to a U.S. related company. The
evidence submitted does not indicate the existence of a bona fide buying agency
relationship between the importer and the U.S. related company. The importer has not
presented any evidence showing that it directs the activities of the U.S. and foreign
related companies. In addition, it appears that the U.S. related company is not acting
primarily for the benefit of the importer, but rather for its own benefit, or that it functions

in support of the seller. As such, the importer does not exercise sufficient control over
the purported buying agent. Therefore, a bona fide buying agency relationship does not
exist between the importer and the related U.S. company. Thus, the commissions in
the immediate situation constitute dutiable selling commissions and, accordingly, should
be included in the transaction value of the merchandise.

547225 dated Nov. 9, 2001.

deducting buying commissions

Where the payment made to the seller by the buyer for imported merchandise includes
a buying commission, there is no authority to deduct the amount from the price actually
paid or payable.

542141 dated Sep. 29, 1980 (TAA No. 7); 542362 dated Mar. 18, 1981; 542176 dated
May 19, 1981; 542358 dated June 4, 1981; 542785 dated Apr. 29, 1982; 543023
dated Mar. 17, 1983; 543292 dated Apr. 19, 1985; 544426 dated June 8, 1990.

The "form" of invoicing is a significant factor in deciding whether commissions paid to
buying agents are non-dutiable. Where buying commissions are calculated by
deducting an amount from the total FOB invoiced value, such commissions are dutiable
as part of the price actually paid or payable, regardless of whether the buying agency
relationship is bona fide in all other respects.

545519 dated June 30, 1994; modified by 547087 dated July 30, 1998.

Under the terms of the proposed agreement, the degree of control the importer has over
the alleged agent is consistent with a buying agency relationship. However, having
legal authority to act as buying agent and acting as buying agent are different matters,
and Customs is entitled to examine evidence that proves the latter. Therefore, despite
the existence of an agency agreement, Customs is still required to determine whether
the agent acts as a bona fide agent.

545421 dated Aug. 3, 1994.

The alleged buying commissions are included in the price actually paid or payable by
the buyer and are considered as part of the transaction value of the imported
merchandise. The price of the merchandise as shown on the agent’s invoice includes
the buying commissions. Accordingly, the amounts that the importer paid to the alleged
buying agent actually represent the price for the goods when sold for exportation to the
United States. There is no authority to deduct a buying commission if such is included
in the price actually paid or payable.

545564 dated Aug. 8, 1995.
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The importer's commissions to its agent are included in the price actually paid or
payable for the imported merchandise. As the commissions are included in the price,
there is no statutory authority that allows for the buying commissions to be deducted
from that price.

546267 dated Dec. 4, 1998.

dutiable as part of the price actually paid or payable

The evidence submitted does not support the existence of a buying agent for the
importer. The agreement does not indicate that the importer does, or has the right to,
exert any control over the agent's activities in purchasing the merchandise. In addition,
the method of payment of the agent's commission, i.e., from the seller's account, is
insufficient to establish that the payment is a buying commission. There is no separate
invoice for the commission and it is calculated out of the total invoiced value of the
merchandise. Therefore, the commissions paid to the agent are dutiable as part of the
transaction value of the imported merchandise.

544668 dated July 15, 1991.

Based upon the lack of documentation demonstrating control over the importer's
purported buying agents, and absent actual invoices from the manufacturers covering
the entries in question, the existence of a buying agency relationship is rejected.
Accordingly, the commissions are dutiable as part of the price actually paid or payable.
544610 dated Dec. 23, 1991.

Based upon the information provided regarding the relationship between the importer,
agent and seller, the totality of the evidence does not indicate that the agent was under
the control of the importer and is, in fact, a buying agent. Therefore, the fees paid to the
agent do not constitute buying commissions and are included in the transaction value of
the imported merchandise.

545012 dated Oct. 13, 1992.

Based upon the importer's statement of extensive quality inspections, the
commensurate fifteen percent rate of commission paid to the alleged agent, and the
lack of an agency agreement at the time the representative transactions occurred, the
totality of the evidence does not indicate that the agent is in fact a buying agent. The
fees paid to the agent do not constitute buying commissions and the fees are to be
included in the transaction value of the imported merchandise.

545038 dated Feb. 17, 1993.

The information submitted is insufficient to support the existence of an agency
relationship. There is no documentation that the requisite degree of control existed over
the alleged agent. No evidence exists to indicate that the risk of loss was borne by the
importer. Moreover, no invoices from the manufacturer to the alleged agent were
submitted. Consequently, the commissions are part of the price paid or payable.
545100 dated Mar. 2, 1993.
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The services provided by the agent in this case are those typically performed by a
buying agent. The commissions paid to the agent are buying commissions and they do
not constitute part of the price actually paid or payable. The common ownership
position of the agent and the trading companies does not alter the fact that the
commissions are buying commissions, provided the parties adhere to the terms of the
agency agreement.

545176 dated June 28, 1993; 545177 dated June 28, 1993.

No invoice or other documentation from the seller has been submitted. Customs has
only been provided with an invoice from the purported agent, and that is insufficient to
show that the alleged agent is not a seller. The only price upon which to base
appraisement under transaction value is the total price on the invoice. In this case, the
price actually paid or payable includes the payment for the alleged commission, and
Customs has no authority to deduct the purported commission from the price.

545296 dated Aug. 16, 1993.

The relationship between the importer and the agent does not support the existence of
a buying agency. The importer does not exert sufficient control over the agent, and it is
unclear whether the agent is related to any of the foreign manufacturers. The
commissions paid to the alleged agent are not buying commissions.

545140 dated Aug. 24, 1993.

If the actions of the parties conform to the descriptions provided regarding the subject
prospective transactions, and the terms of the agency agreement are met to the extent
that the importer will exercise the requisite degree of control over the buying agents as
specified in the agreements, then the commissions paid to the agent are to be
considered buying commissions.

545036 dated Dec. 14, 1993.

The agreement between the buyer and seller specifically provides that the relationship
between the parties is exclusively that of seller-purchaser. The agreement states that
neither the buyer nor the seller “shall have the authority to act as agent for, or in any
other manner contractually bind, the other.” The contract unambiguously states that the
relationship between the parties is not that of principal and agent. Therefore, the
alleged “commissions” paid to the seller are part of the price actually paid or payable for
the imported merchandise.

545387 dated Feb. 27, 1995.

The information submitted failed to substantiate fees paid to an alleged purchasing
agent as bona fide buying commissions. The invoices submitted show the alleged
purchasing agent is actually an independent buyer and seller of merchandise.
Therefore, the fees paid do not constitute bona fide buying commissions and are
included in the transaction value.

546934 dated Jan. 27, 1999.
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The buyer included the buying agent's commission in the transaction value of the
merchandise it imports from the seller. The buying agent's commission is considered
dutiable as part of the transaction value of the goods, because it constitutes a
disbursement "to, or for the benefit of, the seller" under section 402(b)(4)(A) of the TAA,
regardless of whether the seller's billing invoice identified separately the buying
commissions from the per se value of the goods.

547098 dated Feb. 2, 1999.

The document submitted indicates that the buying agent was an independent buyer and
seller of the merchandise who had title and bore the risk of loss of the merchandise.
Therefore, the fees paid do not constitute bona fide buying commissions and are
included in the transaction value of the imported merchandise.

546981 dated Feb. 8, 1999.

The invoice submitted does not establish that a sale occurs, and the remaining
documents indicate that there exists only one sale, i.e., the sale between the middleman
and the importer. Based on the evidence presented, a bona fide sale does not exist
between the manufacturer and the middleman. Thus, the transaction value is based on
the price the importer paid for the imported merchandise. In addition, the fees paid do
not constitute bona fide buying commissions and are included in the transaction value of
the imported merchandise. The evidence available indicates that the importer had no
control over the alleged buying agent.

546607 dated Aug. 17, 1999.

The evidence submitted is insufficient to establish that the importer had any control over
the alleged buying agents. Also, the alleged agent did not actually perform the typical
services of a buying agent. Therefore, the fees paid by the importer do not constitute
bona fide buying commissions and should be included in the transaction value of the
imported merchandise.

546874 dated Aug. 17, 1999.

Under the terms of a buying agency agreement, the importer and buyer agree to form a
buying agency relationship and the importer maintains control over the purchasing
process. The agreement indicates that purchases shall be made only upon the explicit
instructions of the importer. The buying agent has acquired a controlling interest in one
of the factories that manufactures merchandise for the importer. However, the buying
agent does not share its commission with the manufacturer, nor does the agent share
any expenses or profits with this manufacturer. Nothing in the agreement prevents the

importer from purchasing directly from the manufacturers without the buying agent. The
fact that profits realized by an agent may indirectly benefit the manufacturer does not in
itself bar commissions from being non-dutiable. Therefore, the commissions paid to
buying agent constitute bona fide buying commissions that are not part of the price
actually paid or payable for the imported merchandise, as long as the parties comport
with the terms of the buying agency agreement.

547806 dated Jan. 31, 2001.
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The importer has the burden of proving that an agency relationship exists and that
payments to its agent constitute bona fide buying commissions. The foreign seller's
invoice indicates that the price to the buyer included a five percent commission. This
documentation, alone, is insufficient to prove the existence of a bona fide buying
commission. As such, the transaction value for the merchandise includes the total
payments made by the importer to the foreign seller.

548206 dated Nov. 15, 2002.

The importer regularly purchases canola seeds directly from Canadian producers for
importation into the United States. On occasion, seed brokers are used to locate grain
suppliers that are willing to sell at the importer’s quoted price. In accordance with
industry business customs, the price quoted by the seed broker to the seller is
understood to be a net amount from which the seed broker's commission has already
been deducted. Commissions are separately remitted to the broker, and the seed
brokers customarily operate without a written buying agent type of agreement. The
evidence indicates that the parties include the brokerage fees in their contract price;
therefore, Customs has no authority to deduct them from the transaction value of the
goods.

548258 dated Oct. 9, 2003.

factors to consider

A commission paid to an agent who is directed and controlled by the importer are held
to be a non-dutiable buying commission.

542807 dated May 17, 1982; 542919 dated Oct. 8, 1982; 542924 dated Nov. 17,
1982.

A foreign intermediary acts as a service company and performs traditional buying
agency functions for the importer. The profit made by the intermediary upon sale of the
merchandise to the importer is a non-dutiable buying commission.

542621 dated Jan. 4, 1982.

A bona fide agency relationship exists between the importer and the agent and
therefore, the commission paid by the importer to the agent is not part of the price
actually paid or payable.

542679 dated Jan. 11, 1982; 542781 dated Mar. 24, 1982; 542756 dated May 13,
1982; 543092 dated Apr. 10, 1984; 543249 dated June 11, 1984; 543185 dated Sep.
13, 1984; 543461 dated Mar. 1, 1985, revoked by 543990 dated Mar. 25, 1988;
543440 dated May 13, 1985; 543632 dated Oct. 22, 1985; 543616 dated Oct. 1,
1985; 543821 dated Oct. 29, 1986; 543834 dated Aug. 18, 1987; 544029 dated Dec.
2, 1987; 544119 dated May 25, 1988; 544234 dated Jan. 24, 1989; 544244 dated
June 16, 1989; 544338 dated Sep. 13, 1989; 544335 dated Feb. 7, 1990; 544431
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dated Mar. 8, 1990; 544396 dated May 14, 1990; 544472 dated July 30, 1990;
544452 dated Sep. 11, 1990.

Whether a buying agency exists between an importer and an alleged buying agent is
not determined by a single factor, but depends upon the relevant facts of each case.
543837 dated Feb. 18, 1987; 543911 dated Nov. 1, 1988; 544008 dated Aug. 17,
1988.

The importer has the burden of proving the existence of a principal-agent relationship
and in this case, the burden has not been met. Accordingly, the alleged commissions
are part of the price actually paid or payable.

544008 dated Aug. 17, 1988; 544110 dated Apr. 26, 1990; 544426 dated June 8,
1990; 544419 dated July 12, 1990.

While a relationship between the buying agent and the seller does not preclude the
existence of a buying agency, the circumstances surrounding such related party
transactions are subject to closer scrutiny in determining whether a commission is a
bona fide buying commission.
544512 dated Dec. 20, 1990.

A buying commission is bona fide when the importer proves the existence of an agency
relationship. The importer should submit the signed and executed buying agency
agreement and the necessary accompanying documents (invoices, proof of payment,
etc.). If these documents substantiate that importer has complete control over the
buying process and that it and the alleged buying agent operate independently from one

another and the manufacturers, Customs finds that a bona fide buying agency exists
between the importer and alleged buying agent. Bona fide buying commissions are not
included in the statutory provisions for additions to the price actually paid or payable
and thus the commission is not dutiable.

548002 dated June 13, 2002.

identity of seller

If the documentation submitted with the entry papers only reflects the purported agent
as the seller, Customs has no alternative but to appraise on the basis that the alleged
agent is the seller. Even if the actual sellers are listed on the invoice submitted, a
separate invoice from the seller that establishes the price actually paid or payable is
required.

542357 dated Mar. 31, 1981; 542662 dated Feb. 16,1982; 543625 dated Feb. 4,
1986.

In order to establish that a commission is in fact bona fide and that the price actually

paid or payable for the imported merchandise does not include an amount for the
alleged commission, an invoice from the seller is required. This evidentiary requirement
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must be satisfied even though there may have existed a past practice of treating a
commission as non-dutiable based upon the existence of a buying agency agreement.
542141 dated Sep. 29, 1980 (TAA No. 7); 542358 June 4, 1981; 543625 dated Feb.
4, 1986; 543508 dated Feb. 18, 1986; 543496 dated Mar. 3, 1987; 544258 dated Feb.
1, 1989; 544335 dated Feb. 7, 1990; 544431 dated Mar. 8, 1990; 544396 dated May
14, 1990.

The importer failed to furnish invoices or other documentation from the actual foreign
sellers of the imported merchandise. Therefore, there is insufficient evidence to
establish that the purported agent is not the seller of merchandise.

543171 dated June 20, 1984; 543148 dated June 26, 1985.

The purported agent acts as an independent seller of the merchandise rather than as a
buying agent for the U.S. importer. The alleged buying agent pays the foreign
manufacturer one price for the merchandise while it charges the importer another higher
price, without the importer's knowledge, upon which is based the agent's purported
commissions. The alleged commissions are dutiable and are properly part of the price
actually paid or payable for the imported merchandise.

543330 dated May 23, 1984.

Where a buying agent incurs the cost of foreign inland freight and includes this amount
in its invoice to the buyer, it is necessary for the importer to satisfy Customs that the
buying agent is, in fact, a bona fide buying agent and not an independent seller or a
representative of the foreign manufacturer and/or seller.

544026 dated Oct. 20, 1987.

An invoice or other documentation from the actual foreign seller to the alleged agent is
required in order to establish that the agent is not the seller of the imported
merchandise, as well as to determine the price actually paid or payable to the seller.
The buyer has not provided a separate invoice from the actual foreign seller. Instead,
the buyer has merely supplied a copy of the agent's invoice allegedly stamped by the
seller. In addition to the fact that there is no separate invoice, the commission is
calculated on the basis of the total invoice value of the merchandise. The
documentation in this case is insufficient to support the contention that the commissions
paid to the agent constitute bona fide buying commissions.

545174 dated Sep. 7, 1994.

No invoice or other documentation from the actual seller of the imported merchandise
has been provided. The commission is included in the price actually paid or payable for
the imported merchandise.

545846 dated Dec. 9, 1994.

There are no invoices available from the seller of the imported merchandise. The only
invoices regarding the merchandise sold are those prepared by the alleged buying
agent and which only make mention of the manufacturer. The alleged agent, not the
manufacturer prepares the sales confirmation documents, and the documents identify
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the alleged agent as the seller of the merchandise. Other correspondence submitted
indicates that the alleged agent, not the manufacturer, is responsible for failing to meet
the terms of the purchase order/contract. The fact that the alleged agent has the
authority, per the agency agreement, to prepare a commercial invoice in the absence of
one from the manufacturer, does not change the requirement that a manufacturer’s
invoice is requisite to finding a bona fide buying agency relationship. Despite the
existence of the agency agreement, the remainder of the documentation submitted
specifically refers to the alleged agent as the seller of the merchandise and not as the
buying agent. The documentation contradicts the terms of the buying agency
agreement submitted. The commissions paid to the alleged agent are dutiable as part
of the price actually paid or payable for the imported merchandise.

546604 dated Aug. 8, 1997.

No invoice was provided from the factory and the commissions were not separately
identified to Customs. In addition, no evidence exists indicating that the buyer
determines who manufactures the imported merchandise or even knows the identities of
the factories manufacturing the goods. Based on the facts presented, the commissions
are not bona fide buying commissions.

546691 dated Sep. 8, 1997.

The invoices submitted make no reference to any buying commissions, nor do the
invoices identify any of the sellers of the imported merchandise. These invoices are
insufficient to establish the identity of the sellers in determining whether an agency
relationship exists between the buyer and the alleged buying agent.

546709 dated Dec. 1, 1997; aff’'g 546539 dated Oct. 30, 1996.

The bona fides of the buying agency relationship have been substantiated. The alleged
agent acted at all times as a bona fide buying agent. In addition, the buying
commissions are not included in the price actually paid or payable. The submitted
manufacturer’s invoices reflect the price actually paid or payable by the importer without
the commissions. The agents’ invoices indicate that the invoice amounts include the
buying commissions. Since the manufacturer’s invoice accurately reflects the price
actually paid or payable without the commissions, the buying commissions are not
included in the appraised value.

547087 dated July 30, 1998; modifies 545519 dated June 30, 1994.

totality of circumstances

The existence of a bona fide buying commission is to be determined by the totality of
the circumstances.
542141 dated Sep. 29, 1980 (TAA No. 7).
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Sufficient evidence has been submitted by the importer to support a finding that an
agency relationship exists between the importer and the buying agent. The buying
commission paid should be excluded from the dutiable value of the imported
merchandise.

542912 dated June 28, 1983; 543053 dated July 11, 1983; 543386 dated July 23,
1984; 544088 dated Mar. 25, 1988; 544304 dated Mar. 20, 1989.

There is no legal impediment to a parent corporation acting as an agent for its
subsidiary corporation. However, the totality of the evidence relative to the transactions
must demonstrate that the purported agent is in fact a buying agent.

542912 dated June 28, 1983.

A buying agent purchases merchandise on an ex-factory basis from a seller on behalf of
a U.S. importer. The agent incurs the cost of transporting the merchandise from the
place of manufacture to the port of exportation, and the invoice from the agent to the
buyer separately identifies the price for the goods, the foreign inland freight charges and
the agent's buying commission. As long as the agent's invoice clearly reflects that the
terms of sale are ex-factory, the separately itemized buying commission and foreign
inland freight charges are not included in the dutiable value of the merchandise.

543208 dated Dec. 28, 1983.

The alleged agent acts primarily as a seller of the imported merchandise and its conduct
belies the claimed buying agency relationship.
543305 dated Dec. 27, 1984.

The fact that a buying agent of a particular importer acts as a selling agent for the seller
in a separate transaction does not necessarily negate the existence of the established
buying agent relationship.

543053 dated July 11, 1983.

On the basis of the totality of the evidence, the bona fides of the alleged buying agency
have not been established. The preponderance of the evidence belies an agency
relationship. Therefore, the alleged commissions are part of the price actually paid or
payable.
543447 dated Feb. 5, 1985; aff’'d by 543566 dated July 10, 1986; 543625 dated Feb.
4, 1986.

The agency relationship between the importer and the agent has been established
provided that: the agent continues to perform services which are consistent with the
existence of a buying agency; the importer continues to control and direct the agent;
and no part of the commission inures to the benefit of any supplier.

543636 dated Mar. 30, 1987.
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The totality of the evidence and the circumstances must demonstrate that the purported
agent is in fact a bona fide buying agent and not a selling agent or an independent
seller.

543496 dated Mar. 3, 1987.

In this case, the purported buying agent and the foreign manufacturers are related.
While such a relationship does not preclude the existence of a buying agency, the
circumstances surrounding such related party transactions are subject to closer scrutiny
in determining whether the commission is a buying commission.

544575 dated Jan. 31, 1991.

Any determination of whether a buying agency exists depends upon the particular case.
The appraising officer at the port of entry will make the actual determination, based
upon the documentation submitted. Therefore, in order to find that a buying agency
relationship exists, satisfactory documentation must be presented at the time of entry
and the actions of the parties must conform to the documentation presented.

544575 dated Jan. 31, 1991.

Based upon the information submitted, it has been established that a buying agency
relationship exists between the parties and that, therefore, the commission paid to the
agent is not dutiable as part of the transaction value of the imported merchandise.
544314 dated Apr. 15, 1991.

If the actions of the parties conform to the evidence submitted, and the terms of the
agency agreement are met to the extent that the importer exercises the degree of
control over the buying agent as specified in the agreement, the commissions are
considered to be buying commissions. Therefore, the commissions are not dutiable as
part of transaction value.

544634 dated June 20, 1991.

The importer has failed to produce adequate documentation and evidence to support
the claimed buying agency relationship between the parties in question. Without
substantial evidence apart from an agreement, the importer has not established the
existence of a buying agency and therefore, the commissions paid are dutiable as part
of the price actually paid or payable.

544423 dated June 3, 1991.

Based upon the totality of the evidence presented, the commissions paid to the
purported buying agent to perform services in conjunction with the purchase of the
imported merchandise are buying commissions and should not be included in the
transaction value of the imported merchandise.

544965 dated Feb. 22, 1994.

The duties performed by the alleged agent are those typically performed by a buying

agent, and include compiling market information, obtaining samples, placing orders on
the buyer's instructions, inspecting the merchandise and arranging for shipment. The
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buyer selects the garments to be purchased. The buying agency agreement provides
that the agent will place orders only upon the specific instructions of the buyer. The
commissions paid by the buyer to the agent constitute buying commissions and are not
part of the price actually paid or payable.

544781 dated Mar. 4, 1994.

An agreement between an importer and an alleged buying agent contains two penalty
clauses, both of which are intended to induce the agent to perform its duties. If, as a
result of the failure of the agent to perform the inspection services of the agreement,
merchandise is received below the standard of the purchase order and satisfactory
adjustments cannot be obtained from the seller, then the agent agrees to assume
liability for damages to the extent of the commissions paid. In addition, if the agent fails
to ensure that the merchandise is shipped on schedule, then the commissions are
reduced. The penalty clauses do not negate an otherwise valid buying agency
relationship between the importer and the agent. The commissions paid to the agent to
perform the services specified are to be considered buying commissions.

545423 dated Mar. 17, 1994.

The importer has not provided sufficient documentation to support the existence of a
bona fide agency relationship. Consequently, the amounts identified as "buying
commissions" constitute part of the price actually paid or payable for the imported
merchandise.

545466 dated June 29, 1994; 545253 dated Aug. 10, 1994; 545255 dated Aug. 10,
1994.

The terms of the proposed buying agency agreement are consistent with a buying
agency relationship. As long as the appraising officer is satisfied that the agents act in
accordance with the terms of the agreement, commissions paid to the agents by the
importer will not be added to the price actually paid or payable of imported
merchandise.

545601 dated Oct. 13, 1994.

The totality of the circumstances indicate that the alleged agents function as bona fide
buying agents and not as independent sellers. From the time the buyer specifies the
items to be purchased to the time the goods are ultimately shipped, the agents act
under the direction and control of the buyer. The manufacturers' invoices do not include
an amount for commissions. The buying commissions are non-dutiable.

545624 dated Oct. 25, 1994.

The buying agency agreement, the affidavit, facsimiles, invoices, and payments provide
sufficient evidence to show that there is a bona fide buying agency relationship between
the parties. Consequently, the buying commissions are not dutiable.

544843 dated Oct. 31, 1994; reconsideration of 544423 dated June 3, 1991 (new
facts presented in reconsideration request; position in HRL 544843 does not
represent a revocation or modification of HRL 544423).
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The information presented is insufficient to establish that a buying agency relationship
existed between the parties. No details regarding the services allegedly performed by
the agent were provided. There is no information regarding the right of the principal to
control the agent's conducts with respect to the matters entrusted to him. It appears as
if the alleged agent was operating an independent business primarily for its own benefit
rather than acting as a buying agent. No invoice or other documentation from the actual
seller was provided. The buyer has not met its burden of proving that an agency
relationship existed or that the payments constitute buying commissions.

545715 dated Nov. 8, 1994.

The information submitted is insufficient to support the existence of a bona fide agency
relationship. There is no evidence that demonstrates that the importer exercised control
over the alleged buying agent, and no invoices from the manufacturer to the purported
buying agent were submitted. The commissions are part of the price actually paid or
payable.

545744 dated Jan. 19, 1995.

The evidence presented supports the finding that the commissions paid to the agent by
the buyer constitute buying commissions, notwithstanding the fact that the agent, in
some instances, receives compensation from unrelated manufacturers for ministerial
services provided to the manufacturers.

545660 dated Feb. 10, 1995.

The buyer did little to control the actions of its purported buying agent. The buyer did
not know the names of the factories that produced the merchandise, did not visit the
factories and did not know who actually negotiated the price of the goods with the
factories. The buyer failed to exercise control over the alleged agent. The commissions
paid do not constitute buying commissions.

545661 dated Mar. 3, 1995.

The terms of the buying agency agreement are consistent with the existence of a bona
fide buying agency relationship. However, having legal authority to act as a buying
agent and acting as a buying agent are different matters, and Customs is entitled to
examine evidence that proves the latter. Despite the existence of the agency
agreement, the appraising officer must make a case-by-case determination regarding
whether the agent acts as a true buying agent. As long as the appraising officer is
satisfied that the agent acts in accordance with the terms of the buying agency
agreement, the commissions paid to the agent by the U.S. importer do not represent
dutiable buying commissions.

545129 dated Mar. 6, 1995.
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The importer exercises the requisite degree of control over the agent, and the totality of
the evidence demonstrates that the agent is in fact a buying agent. Provided the
actions of the parties conform to the evidence submitted, and the terms of the agency
agreement are met, the agent is a bona fide buying agent and the fee paid to the agent
is not included in the transaction value of the imported merchandise.

545422 dated Mar. 13, 1995.

The alleged buying agent performs services on behalf of the purchaser that are typically
performed by a buying agent. The agent’s primary function is to find and negotiate the
best deal in terms of price and quality for the purchaser. It also performs other functions
such as quality control inspection, arranging for transportation and insurance, and
preparing necessary documents. The agreement specifically states that these functions
are performed on behalf of and at the direction of the purchaser. The terms of the
buying agency agreement are consistent with a bona fide buying agency. Therefore,
provided the actions of the parties comply with the terms of the agreement, the
commissions paid to the agent by the purchaser for its services constitute buying
commissions.

545851 dated May 8, 1995.

The fact that an importer and a purported buying agent are related does not negate an
otherwise legitimate buying agency relationship. It appears as if the buyer exercises
sufficient control over the actions of the agent. The buying agent performs the services
described in the agency agreement for the account of the importer and at the importer’s
instructions.  Provided the parties adhere to the terms of the agreement, the
commissions paid to the agent constitute buying commissions and are not part of the
price actually paid or payable.

545988 dated May 18, 1995.

Based upon the information submitted and provided the parties’ actions conform to the
terms of the proposed agency agreement, Customs is satisfied that the alleged agent is
a buying agent. The agency commissions paid constitute bona fide buying
commissions and are not included in the transaction value of the imported merchandise.
545708 dated May 25, 1995.

The duties performed by the agents are those typically performed by bona fide buying
agents. The agents place production orders with the factories designated by the
importer and only at the direction of the importer. The importer controls the manner of
payment, and the buying agency agreement requires the importer’s written authorization
with regard to most matters involving the purchase of the merchandise. The
commissions paid to the buying agent are buying commissions and as such are not part
of transaction value.

545420 dated May 31, 1995.

Although the terms of the buying agency agreement reserve control over the alleged

buying agent’s actions, having legal authority to act as buying agency and acting as
buying agent are different matters and Customs is entitled to examine evidence that
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proves the latter. In the instant situation, it is questionable as to whether the buyer
exercises control over the agent’s actions. It does not appear as if the agent places
orders with factories only after having been instructed to do so by the principal. The
alleged agent’s actions are largely discretionary.  Accordingly, the importer has not
established that the commissions paid are buying commissions.

544945 dated June 30, 1995.

The information submitted is insufficient to support the existence of a buying agency
relationship. Although a number of services performed by the alleged agent are among
those usually performed by an agent, there are several aspects of its conduct that the
importer failed to control. Nothing in the agreement shows that the importer controlled
from which factory the agent ordered the merchandise or that the importer had to
approve the order before it was placed. There is no evidence to indicate that the
importer could buy the merchandise directly from the manufacturer without going
through the agent or that the importer controlled the method of payment. The fees paid
do not constitute buying commissions, but rather are included in the price actually paid
or payable.

545759 dated Aug. 11, 1995.

Insufficient evidence has been submitted to conclude that the alleged agent was acting
as a bona fide agent for the importer. There is no written agreement between the
parties, and the facts and documentation indicate that the importer did not exercise
control over the agent’s activities. It has not been established that a buying agency
relationship exists.

545627 dated Sep. 13, 1995.

Based upon the totality of the evidence presented, the total commissions paid by the
importer to the two alleged agents are not for buying agency services. The
commissions should be included in the transaction value of the merchandise. In
addition, as the importer has failed to establish that the two alleged agents are not
selling agents or independent sellers of the imported merchandise, the quota payments
made to them by the importer are included in the transaction value of the imported
merchandise.

545550 dated Sep. 13, 1995.

No documents such as purchase orders, invoices, or proof of payment have been
submitted concerning the alleged agents. Customs is unable to conclude that the buyer
was substantially involved in choosing manufacturers, participated in negotiations with
the factory, could have purchased directly from the sellers, absorbed shipping and
handling costs, or controlled the manner of payment. In addition, Customs is not able to
determine whether the alleged agents operated as independent businesses for their
own benefit. The totality of the evidence does not enable Customs to reach a finding
regarding the bona fides of the agency relationships.

545938 dated June 5, 1996.
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When examining whether a purported agent is a bona fide buying agent, closer scrutiny
is warranted where the purported agent and the seller are related. Such a relationship
does not, however, automatically preclude the existence of a buying agency
relationship. In this case, the evidence establishes that the alleged agent acted as an
independent seller rather than as a buying agent. The importer does not exercise the
requisite degree of control over the alleged agent but rather, the alleged agent acts
primarily for its own benefit and not for the benefit of its purported principal. The price
actually paid or payable includes the twenty percent additional payment.

546035 dated July 11, 1996.

The evidence does not support a finding that the alleged buying agent actually acted as
a bona fide buying agent under the terms of the agency agreement. The importer has
not established that the alleged agent was not an independent seller of the imported
merchandise. Accordingly, the alleged buying commissions are part of the price
actually paid or payable for the imported merchandise and are properly included in
transaction value.

546539 dated Oct. 30, 1996.

The duties of the alleged buying agent, pursuant to a written buying agency agreement,
include: investigating buying possibilities; checking the acceptability of potential
suppliers; obtaining market intelligence; assisting with supplier meetings and
negotiations; obtaining samples; assisting in the preparation of documents; inspecting
merchandise, and expediting the shipment of merchandise. Although these services
are performed on behalf of the buyer of the imported merchandise, the buyer makes all
of the final decisions regarding the ordering of merchandise and the price paid for the
merchandise. Only the buyer has the authority to place orders with a supplier, and the
agent does not have the authority to accept or reject price quotations on behalf of the
buyer. The terms of the buying agency agreement are consistent with a bona fide
buying agency. Provided the parties comply with the terms of the agreement, the
commissions that the buyer pays to the buying agent are buying commissions.

546341 dated Nov. 12, 1996.

The duties performed by the alleged buying agent are duties typically performed by
bona fide buying agents, and include compiling market information, obtaining samples,
placing orders on the buyer’s instructions, inspecting the merchandise and arranging for
shipment. The buying agent has no financial interest in the factories and acts only upon
explicit written instructions from the buyer. As long as the buying agent remains under
the control of the buyer and the transactions are carried out as described, the amounts
remitted to the buying agent qualify as buying commissions and as such, are not
dutiable.

546135 dated Nov. 25, 1996.

The information submitted is insufficient to support the existence of a bona fide buying
agency relationship. No information regarding the services performed by the purported
agents on behalf of the importer has been provided. In addition, there is no evidence
available to indicate that the importer exercised control over the purported agents with
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respect to the matters entrusted to them. Similarly, there is no evidence that the
purported agents acted primarily for the benefit of the importer, nor that the purported
agents were financially detached from the importer. It is unclear whether the importer
could have purchased directly from the manufacturers of the imported merchandise.
Although a buying agency agreement has been submitted, and commission invoices
were provided, these items are insufficient to support the existence of an agency
relationship. The amounts in question should be included in the transaction value of the
imported merchandise.

546284 dated July 14, 1997.

The commissions paid to the agent by the importer/buyer appear to be bona fide buying
commissions notwithstanding the fact that the agent will, in some instances, receive
compensation from unrelated manufacturers/sellers for services provided to the
manufacturer/sellers. Accordingly, as long as the agent informs the importer/buyer
about the nature of the services to be performed for the manufacturers/sellers and the
amount of compensation to be received is the same, and the selling agent services do
not exceed the functions described, then only the commissions paid to the agent by the
manufacturers/sellers, and not the buying commissions, will be added to the price
actually paid or payable.

546543 dated Aug. 6, 1997.

Based on a review of the buying commission agreement, the duties to be performed by
the alleged buying agent appear to be those typically performed by a buying agent with
the agent’s primary function being to find the best price/quality deal for the buyer.
However, the agreement contains language that expressly states that the relationship
between the parties is that of principal and independent contractor. The agreement also
states that nothing in the agreement shall constitute the representative as an agent of
the buyer; rather each respective party acts as a principal. Under these circumstances,
the parties have agreed that their relationship cannot be construed as an agency
relationship. Accordingly, the commissions paid are not bona fide buying commissions
and are dutiable as part of the price actually paid or payable for the imported
merchandise.

546520 dated Aug. 11, 1997.

As long as the importer and the buying agent provide the services described in the
submitted buying agency agreement and comply with the agreement, and the proper
invoices and documentation can be provided to Customs, then the commissions paid
are not included in the transaction value of the imported merchandise. Under the terms
of the agreement, the buyer has the right to control the actions of the buying agent, and
the agent is agreeing to perform services that are typical of a bona fide buying agent.
546727 dated Nov. 25, 1997.

Insufficient evidence was presented to indicate that the alleged buying agent actually
performed as a buying agent pursuant to the agreement or that it performed typical
services of a buying agent, such as compiling market information, gathering samples,
placing orders pursuant to the buyer's direction, assisting in price negotiations,
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inspecting and packing merchandise, and arranging for shipment. On the contrary, the
evidence submitted indicates that the buyer deals directly with the foreign supplier. The
fees paid do not constitute bona fide buying commissions and are included in the
transaction value of the imported merchandise.

546262 dated Nov. 29, 1997.

Based on the terms of the submitted buying agency agreement between the parties and
representations made regarding the relationship, it appears that the alleged agent’s
actions are primarily for the benefit of the importer and the importer has the right to
control the agent’s actions. It appears that the commissions paid to the buying agent
are bona fide buying commissions.

546744 dated Feb. 24, 1998.

Pursuant to the terms of the submitted buying agency agreement, the alleged agent will
act on behalf of, and subject to the control of the principal, and the principal will
delegate responsibilities to the agent and pay a commission. The alleged agent will act
on behalf of the principal only upon the explicit instructions of the principal and not vary
any of the terms of the purchase order without the express written authorization of the
principal. The agreement further provides that the agent is never to act as a seller in
any transaction involving the principal and, without exception, the agent will provide the
principal with the seller’s invoice reflecting the transaction and indicating the price to be
paid for the merchandise. As long as the parties transact business in accordance with
the terms of the agreement, the commissions paid are bona fide buying commissions
such that they are not added to the price actually paid or payable.

547058 dated May 19, 1998.

Based upon the representations of counsel and the terms of the buying agency
agreement, it appears that the principal controls the agent=s activities and conduct.
The principal controls the selection of suppliers via the procurement process and its
oversight process. The principal negotiates its contracts with suppliers through the
agent, and the agent is prohibited from issuing any purchase order on behalf of the
principal without prior approval. The principal retains ultimate control of the terms of the
purchase and of the negotiation process. The agent never bears the risk of loss for
damaged, lost or defective merchandise. The terms of the buying agency agreement
are consistent with the existence of a bona fide buying agency. Assuming the parties
transact business according to the representations made by counsel and the terms of
the agreement, the commissions paid to the agent are bona fide buying commissions.
547117 dated Aug. 31, 1998.

The terms of the submitted buying agency agreement are consistent with a bona fide
buying agency arrangement between the parties. Provided the actions of the parties
comply with the terms of the agreement, the commissions paid by the buyer for the
agent’s services constitute bona fide buying commissions. The commissions are not
added to the price actually paid or payable in the determination of transaction value.
547176 dated Oct. 23, 1998.
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Under the terms of the submitted buying agency agreement, the services to be
performed by the agent are indicative of those generally provided in a buying agency
relationship. The agent might be visiting factories, negotiating favorable prices,
arranging for shipping, inspecting the goods, but all activities are under the control of
the importer. It appears that the agent is acting primarily at the specific direction of the
principal, as is necessary in an agency relationship. The commissions paid to the agent
constitute bona fide buying commissions, such that the payments are not added to the
price actually paid or payable for the imported merchandise.

547127 dated Nov. 20, 1998; clarified by 547239 dated Mar. 29, 1999.

The information submitted supports a finding that commissions paid to agent constitute
bona fide buying commissions when the agent and seller are related. Payments made
to the agent by the principal constitute buying commissions such that they are not
additions to the price actually paid or payable under 19 U.S.C. 1401a(b). The totality of
the evidence must demonstrate that the purported agent is in fact a buying agent and
neither a selling agent nor an independent seller. Additionally, the actual determination
of a buying agency relationship is made by the appraising officer at the applicable port
of entry and will be based upon the entry documentation submitted.

547239 dated Mar. 29, 1999; clarification of 547127 dated Nov. 20, 1998 (additional
facts provided, HRL 547127 remains valid).

The transaction value of the sale from the foreign vendors to the middleman may be
used to determine the price actually paid or payable when those sales are bona fide
sales for export to the U.S. and negotiated at arm’s length. The following factors
indicate that the middleman is acting as an independent seller of merchandise: current
market conditions underlying the prospective transactions, the absence of provisions in
the agreements detailing the ability of the importer the control the middleman’s
company, the possibility that the middleman would receive title and assume the risk of
loss, and the middleman’s essential role in prospective transactions. Thus the buying
agency program between the importer and the middleman does not constitute a bona
fide principal-agent relationship and a buying commission may not be deducted from the
price paid or payable between the middleman and the importer. Only activities
necessary for the production of imported merchandise will be considered assists and
such assists are considered to be dutiable only if they are performed outside of the U.S.
547642, 547643, 547644 dated Feb. 13, 2002.

A prima facie, contractual designation alone will not create a bona fide principal-agent
relationship. In the instant case, the agreements contain no provisions explaining how
the importer will exercise control over the subsidiary and, at its discretion, the subsidiary
can resell some merchandise to the importer. Even after the purchase, the importer
must submit to the subsidiary’s claims policy to recover losses for damaged or defective
merchandise. Therefore, commissions paid by the importer to its subsidiary must be
added to the price paid or payable.

547645 dated Feb. 13, 2002.
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Buying commissions are fees paid by an importer to an agent for the service of
representation abroad in the purchase of the goods being appraised. Customs will not
evaluate the buying agency agreement between the importer and the middleman in an
application for further review of a protest when the agreement was drafted after the
formal protest. Even so, if the available evidence taken as a whole still leads to the
conclusion that a principal-agent relationship existed, then the buying commission may
still be classified as bona fide. However, in the instant case, the importer failed to meet
the burden of demonstrating with sufficient evidence the validity of its claim. Insufficient
documentation coupled with the finding of a relationship between that the middleman
and the manufacturers precludes a bona fide buying agency relationship between the
importer and the middleman. (The middleman is related to the seller on the basis of
having a common officer and having a common shareholder.) The commissions paid to
the middleman by the importer are thus for the benefit of the seller and are considered
to be part of the price paid or payable for the subject merchandise.

547608 dated Feb. 21, 2002.

Based on the following factors, there was insufficient evidence to conclude that a bona
fide buying agency existed: (1) the middleman and the manufacturer are related parties;
(2) submissions by the importer do not include any documentation that the importer
directed the middleman to purchase merchandise on its behalf; and (3) there is no

concrete indication that the importer instructed the middleman as to how to conduct its
agency on behalf of the principal. The commissions paid by importer to the middleman
do not constitute bona fide buying commissions, but rather are payments made to a
party related to the seller for the benefit of the seller. As such, the commissions are to
be included in the transaction value of the imported merchandise.

547623 dated Feb. 21, 2002.

The middleman performs services primarily for the benefit of the buyer, i.e., to find the
best price/quality deal as designated by the importer. Additionally, the middleman
performs services on behalf of the seller. These services, provided to the manufacturer,
include locating materials, providing quality control, assisting in importation requirement,
etc. The services that the middleman performs on behalf of the manufacturers are
ministerial and they are to be performed with the full knowledge and acquiescence of
the buyer. Under these circumstances, the services that the middleman performs on
behalf of the manufacturer do not preclude Customs from finding that the commissions
paid to the middleman by the importer/buyer constitute bona fide buying commissions.
The existence of the buying agency relationship is factually specific. Based on the facts
presented, the middleman is acting as a bona fide buying agent, notwithstanding the
fact that it will, in some instances, receive compensation from unrelated manufacturers
for ministerial services that it provided to the manufacturers.

548135 dated July 30, 2002.
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Under the buying program, a U.S. based apparel-sourcing company facilitates the
purchase of apparel produced by foreign manufacturers for its United States clients.
The company receives a commission based on a percentage of the “selling” price,
either FOB port of export or ex-factory price of the goods. The company and its clients
negotiate the exact percentage. The company does not assume title and risk of loss for
the goods, nor does it act as an independent seller. Under the terms of the agreement,

the services provided by the company are performed under the discretion and control of
the buyer. The existence of a buying agency is factually specific. Based on the totality
of the evidence in the instant case, a bona fide buying agency relationship exists.
Accordingly, the fees paid to the company under the buying program are bona fide
commissions that are to be excluded from the price actually paid or payable.

548163 & 548188 dated Aug. 29, 2002.
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Headquarters Rulings:

contract termination fee

If the buyer of merchandise requests termination of an order and the supplier has in its
inventory excess fabric which is then sold to recoup the loss, the buyer is to reimburse
the supplier for the loss incurred. This payment is not part of the price actually paid or
payable for the imported merchandise since these payments are made to compensate
the supplier for losses incurred from the sale of the unused fabric.

543924 dated May 29, 1987.

In determining whether a payment is truly a charge for the termination of a contract,
Customs will consider whether the charges are incurred for a legitimate business
purpose and whether the charges are treated separately from the imported
merchandise in the importer's records. In the instant case, the importer has not
established that the fee is a true contract cancellation fee. There was no written notice
of cancellation, as required by the terms of the purchase agreement between the
parties. No evidence of subsequent cost settlement between the parties was provided.
Therefore, there is no authority to deduct the fee from the total price actually paid or
payable for the merchandise already imported.

544516 dated Jan. 9, 1991.

A payment from the buyer to the seller for cancellation of a production order does not
constitute part of the price actually paid or payable for merchandise which has already
been imported when it is established that the payment is clearly a charge for termination
of the order and no merchandise is imported as a result. However, in this case,
insufficient evidence has been submitted to support the non-dutiability of such a
payment, i.e., that the fee was paid for the right to cancel the purchase order. The
evidence indicates that the buyer internally handled the fee, and that the payments are
not actual cancellation payments.

544689 dated Sep. 26, 1991; aff’'q 544516 dated Jan. 9, 1991.

goods not imported

If a cancellation occurs prior to any importation, no dutiable consequences can arise.
Charges paid by an importer to cancel a production order do not constitute part of the
price actually paid or payable for merchandise already imported, so long as such
charges are incurred for a legitimate business purpose, and are treated separately from
the imported merchandise on the importer's accounting records.

543088 dated June 28, 1983.
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An amount paid by the ultimate purchaser (not the buyer of the imported merchandise),
to the seller of imported merchandise, for cancellation of a contract, is not part of the
price actually paid or payable. Even if the buyer had paid the cancellation fee to the
seller of the imported merchandise, the reason for the payment is to compensate the
seller for merchandise that was contracted for but not imported.

543295 dated Jan. 15, 1985.

Amounts paid by the importer to the seller in connection with the failure of the importer
to purchase any diesel engines during the relevant model year are not dutiable since
the diesel engines were subject to a purchase agreement in which no engines were
imported.

543445 dated Oct. 23, 1985.

If charges incurred by an importer are truly charges for the termination of a contract,
and merchandise is not imported as a result of the terminated contract, then the
payments made to the seller are not to be included in the price actually paid or payable
for merchandise imported subsequent to the terminated contract.

543770 dated Feb. 10, 1987; 544205 dated Dec. 12, 1988.

Maintenance payments for the seller's out-of-pocket costs resulting from underutilized
capacity are not part of the price actually paid or payable for imported merchandise.
Rather, the payments are made to compensate the seller for expenses incurred in
preparation for production of merchandise contracted for by the imported but never
imported. These payments are not dutiable under transaction value.
543882 dated Mar. 13, 1987; aff'd by 554999 dated Jan. 5, 1989.

An agreement between the buyer and seller provides for a payment to the seller
resulting from the buyer's decision not to place new orders with the seller. The buyer is
not breaching an ongoing contract and no merchandise is imported as a result of the
payment. The payment is excluded from the price actually paid or payable for
merchandise imported prior to the payment.

544031 dated Jan. 19, 1988.

An additional payment made by the buyer to the seller represents a payment made for
merchandise that was ordered but not manufactured nor imported. This payment is not
part of the price actually paid or payable for merchandise previously imported into the
u.S.

544121 dated June 24, 1988.

The importer’s payments to the seller for costs incurred for work in progress, materials,
and overhead and labor for merchandise that was contemplated by contract but never
ordered by the importer, are not part of the price actually paid or payable for
merchandise actually imported. The seller’s invoices, the importer’s documentation and
accounting records establish that the cancellation fees are for expenses incurred with
respect to merchandise that was not imported.

545175 dated Jan. 4, 1995.
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liguidated damages and/or penalties

If a contract termination charge is in the nature of a penalty, then such a charge cannot
reasonably be construed as part of the price actually paid or payable by the buyer to the
seller for the imported merchandise. Also, the termination charge is not encompassed
by any of the items set forth in section 402(b)(1), which are items to be added to the
price actually paid or payable.

543293 dated Jan. 15, 1985; overruled on other grounds by 543574 dated Mar. 24,
1986.

Delay payments incurred by the buyer are liquidated damages separate from the
specific price actually paid or payable and, thus, are not part of transaction value.
543812 dated Apr. 20, 1987.

minimum quantity cancellation charges

Additional compensation paid by the importer to the seller as a result of the former’s
failure to purchase a contracted minimum quantity of engines during a model year is
properly part of the price actually paid or payable for the engines purchased and
imported into the United States during that model year. There is a direct relationship
between the additional compensation and the engines that were purchased and
imported.

543456 dated Nov. 6, 1985.

Additional compensation required as a result of the importer's failure to purchase a
contracted minimum quantity of engines was computed on the basis of a specific
amount for each engine below the minimum quantity that was not purchased. There is a
direct relationship between this additional compensation and the gasoline engines that
were purchased. Therefore, the additional compensation required in connection with the
purchase of the engines is properly part of the price actually paid or payable for the
imported engines.

543445 dated Oct. 23, 1985.

The unit purchase price of merchandise is determined by a schedule in the contract that
provides for a price reduction as the quantity purchased increases. The contract
specifically provides for a purchase price adjustment if the minimum number is not
purchased. The buyer's payment to the seller represents the price actually paid or
payable.

544205 dated Dec. 12, 1988.

The importer purchases fabric to utilize in the production of samples. A minimum
quantity purchase is required. When the importer does not order this minimum quantity
specified, the seller imposes a charge. In this case, it is unlikely that the importer will
ever order the minimum quantity since only 50 to 75 yards are required for the
production of the samples. Since there is little likelihood that the minimum quantities will
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be purchased, the total payment for the imported merchandise usually includes the
surcharge. Accordingly, this amount is part of the price actually paid or payable.
544340 dated Sep. 11, 1990.
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COMPUTED VALUE

INTRODUCTION

The TAA, 19 U.S.C. 1401a(e), defines computed value as the following:

COMPUTED VALUE. - (1) The computed value of imported merchandise is the sum of -
(A) the cost or value of the materials and the fabrication and other processing of any
kind employed in the production of the imported merchandise;

(B) an amount for profit and general expenses equal to that usually reflected in sales of
merchandise of the same class or kind as the imported merchandise that are made by
the producers in the country of exportation for export to the United States;

(C) any assist, if its value is not included under subparagraph (A) or (B); and

(D) the packing costs.

(2) For purposes of paragraph (1) -

(A) the cost or value of materials under paragraph (1)(A) shall not include the amount of
any internal tax imposed by the country of exportation that is directly applicable to the
materials or their disposition if the tax is remitted or refunded upon the exportation of the
merchandise in the production of which the materials were used; and

(B) the amount for profit and general expenses under paragraph (1)(B) shall be based
upon the producer's profits and expenses, unless the producer's profits and expenses
are inconsistent with those usually reflected in sales of merchandise of the same class
or kind as the imported merchandise that are made by producers in the country of
exportation for export to the United States, in which case the amount under paragraph
(1)(B) shall be based on the usual profit and general expenses of such producers in
such sales, as determined from sufficient information.

19 U.S.C. 1401a(e)(h)(5) defines "sufficient information" as the following:

The term sufficient information, when required under this section for determining - (A)
any amount - . . . (iii) added under subsection (e)(2) as profit or general expense; . . .
means information that establishes the accuracy of such amount, difference, or
adjustment.

19 U.S.C. 1401a(g)(2) states:

For purposes of this section, merchandise (including, but not limited to, identical
merchandise and similar merchandise) shall be treated as being of the same class or
kind as other merchandise if it is within a group or range of merchandise produced by a
particular industry or industry sector.

Regarding Customs regulations, 19 CFR 152.106 is relevant with respect to computed
value. In sections 152.106(a) and (b), the language is similar to that found in the TAA. In
addition, 19 CFR 152.106(c) through (f) provides for the following:
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(c) Profit and general expenses. The amount for profit and general expenses will be
taken as a whole. If the producer's profit figure is low and general expenses high, those
figures taken together nevertheless may be consistent with those usually reflected in
sales of imported merchandise of the same class or kind.

(1) Interpretative note 1. A product is introduced into the United States, and the
producer accepts either no profit or a low profit to offset the high general expenses
required to introduce the product into this market. If the producer can demonstrate that
there is a low profit on sales of the imported merchandise because of peculiar
commercial circumstances, the actual profit figures will be accepted provided the
producer has valid commercial reasons to justify them and his pricing policy reflects the
usual pricing policies in the industry.

(2) Interpretative note 2. Producers have been forced to lower prices temporarily
because of an unforeseeable drop in demand, or they sell merchandise to complement
a range of merchandise being produced in the United States and accept a low profit to
maintain competitiveness. If the producer's own figures for profit and general expenses
are not consistent with those usually reflected in sales of merchandise of the same
class or kind as the merchandise being valued which are made in the country of
exportation for export to the United States, the amount for profit and general expenses
will be based upon reliable and quantifiable information other than that supplied by or on
behalf of the producer of the merchandise.

(d) Assists and packing costs. Computed value also will include an amount equal to the
apportioned value of any assists used in the production of the imported merchandise
and the packing costs for the imported merchandise. The value of any engineering,
development, artwork, design work, and plans and sketches undertaken in the United
States will be included in computed value only to the extent that their value has been
charged to the producer. Depending on the producer's method of accounting, the value
of assists may be included (duplicated) in the producer's cost of materials, fabrication,
and other processing, or in the general expenses. If duplication occurs, a separate
amount for the value of the assists will not be added to the other elements as it is not
intended that any component of computed value be included twice.

(e) Merchandise of same class or kind. Sales for export to the United States of the
narrowest group or range of imported merchandise, including the merchandise being
appraised, will be examined to determine usual profit and general expenses. For the
purpose of computed value, merchandise of the same class or kind must be from the
same country as the merchandise being appraised.

Example. A foreign shipper sells merchandise to a related U.S. importer. The foreign
shipper does not sell to any unrelated persons. The transaction between the foreign
shipper and the U.S. importer is determined to have been affected by the relationship.
There is no identical or similar merchandise from the same country of production. The
U.S. importer further processes the product and sells the finished product to an
unrelated buyer in the U.S. within 180 days of the date of importation. No assists from
the unrelated U.S. buyer are involved, and the type of processing involved can be
accurately costed. The U.S. importer has requested that the shipment be appraised
under computed value. The profit and general expenses figure for the same class or
kind of merchandise in the country of exportation for export to the U.S. is known. How
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should the merchandise be appraised? The merchandise should be appraised under
computed value, using the company's profit and general expenses if not inconsistent
with those usually reflected in sales of merchandise of the same class or kind.

(f) Availability of information. (1) It will be presumed that the computed value of the
imported merchandise cannot be determined if: (i) the importer is unable to provide
required computed value information within a reasonable time, and/or (ii) The foreign
producer refuses to provide, or is legally prevented from providing, that information. (2)
If information other than that supplied by or on behalf of the producer is used to
determine computed value, the district director shall inform the importer, upon written
request, of: (i) The source of the information, (ii) The data used, and (iii) The calculation
based upon the specified data, If not contrary to domestic law regarding disclosure of
information. See, also section 152.101(d).

19 CFR 152.102(h) defines "merchandise of the same class or kind" as:

merchandise (including, but not limited to, identical merchandise and similar
merchandise) within a group or range of merchandise produced by a particular industry
or industry sector.

GATT Valuation Agreement:

In Article 6, the Agreement provides:

1. The customs value of imported goods under the provisions of this Article shall be
based on a computed value. Computed value shall consist of the sum of:

(a) the cost or value of materials and fabrication or other processing employed in
producing the imported goods;

(b) an amount for profit and general expenses equal to that usually reflected in sales of
goods of the same class or kind as the goods being valued which are made by
producers in the country of exportation for export to the country of importation;

(c) the cost or value of all other expenses necessary to reflect the valuation option
chosen by the Party under Article 8.2 [cost of transport of the goods to the port or place
of importation; loading, unloading and handling charges associated with the transport of
the goods to the port or place of importation; and the cost of insurance].

2. No Party may require or compel any person not resident in its own territory to
produce for examination, or to allow access to, any account or other record for the
purposes of determining a computed value. However, information supplied by the
producer of the goods for the purposes of determining the customs value under the
provisions of this Article may be verified in another country by the authorities of the
country of importation with the agreement of the producer and provided they give
sufficient advance notice to the government of the country in question and the latter
does not object to the investigation.

In the Interpretative Notes, Note to Article 6, Paragraphs 1 and 2, states:
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1. As a general rule, customs value is determined under this Agreement on the basis of
information readily available in the country of importation. In order to determine a
computed value, however, it may be necessary to examine the costs of producing the
goods being valued and other information which has to be obtained from outside the
country of importation. Furthermore, in most cases the producer of the goods will be
outside the jurisdiction of the authorities of the country of importation. The use of the
computed value method will generally be limited to those cases where the buyer and
seller are related, and the producer is prepared to supply to the authorities of the
country of importation the necessary costings and to provide facilities for any
subsequent verification which may be necessary.

2. The "cost or value" referred to in a Atrticle 6.1(a) [cited above] is to be determined on
the basis of information relating to the production of the goods being valued supplied by
or on behalf of the producer. It is to be based upon the commercial accounts of the
producer, provided that such accounts are consistent with the generally accepted
accounting principles applied in the country where the goods are produced.

Interpretative Notes, Note to Article 6, paragraphs 3, 4, 5 and 6, are similar to
152.106(d), 152.106(b)(2), 152.106(c)(1) and (2), and 152.106(f)(2), respectively.

The term "general expenses" covers the direct and indirect costs of producing and
selling the goods for export. See, Interpretative notes, Note to Article 6, paragraph 7.

Interpretative Notes, Note to Article 6, paragraph 8 corresponds with 19 CFR
152.106(e), “Merchandise of same class or kind.”

In Article 15, paragraph 3, "goods of the same class or kind" is defined as:

goods which fall within a group or range of goods produced by a particular industry or
industry sector, and includes identical or similar goods.

In addition, Interpretative Notes, General Note, Use of generally accepted accounting
principles, paragraph 2, regarding computed value states:

For the purposes of this Agreement, the customs administration of each party shall
utilize information prepared in a manner consistent with generally accepted accounting
principles in the country which is appropriate for the Article in question. . . . On the
other hand, the determination of usual profit and general expenses under the provisions
of Article 6 [computed value] would be carried out utilizing information prepared in a
manner consistent with generally accepted accounting principles of the country of
production.

Judicial Precedent:

In Campbell Soup Co., Inc. v. United States, 853 F.Supp. 1443 (Fed. Cir. 1994), the
Court of International Trade affirmed Customs' decision regarding the calculation of
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computed value. The importer claimed a deduction for taxes paid by the importer's
subsidiary in Mexico, which were subsequently rebated by the Mexican government.
The rebates represented a percentage of the value of the exported product. The Court
agreed with Customs and disallowed the deduction from expenses that the importer had
claimed for the subsidiary's payments, and in determining computed value, included the
amount of the rebates in the subsidiary's profits. In addition, the Court agreed with
Customs in determining that inland freight costs were properly regarded as selling
expenses that contributed to the subsidiary's "profit and general" expenses under
computed value. (Appeal pending; Appeal 94-1435 dated 7/24/94).

Campbell Soup Co., Inc. v. United States, 107 F.3d 1556 (Fed. Cir. 1997).

The Court of Appeals determined that 1) the Court of International Trade (CIT) erred in
not allowing the ACertificado Export de Devolucion de Impuestose@ (CEDIS - Mexican
export program whereby recipients of CEDIS apply the certificates as credit toward
payment of Mexican taxes) rebates as a reduction of material costs for purposes of the
computed value calculation; 2) the CIT was correct in including the CEDIS rebates as a
part of the manufacturer’s profits because such amounts were included as such in the
producer’s financial statements and there was no showing that the producer’s actual
general expenses and profits are inconsistent with the usual profit calculation of other
product or similar merchandise; and 3) the CIT was correct in including freight costs
associated with shipping the product from the manufacturer’s loading dock in Mexico to
the U.S. border in the computed value calculation because the producer recorded these
costs as a general expense in its financial records and because this treatment is
consistent with generally accepted accounting principles in Mexico.

Headquarters Rulings:

assists

19 U.S.C. 1401a(e)(1)(C); 19 CFR 152.106(d); GATT Valuation Agreement,
Interpretative Notes, Note to Article 6, paragraph 3

General purpose equipment is treated as an assist under computed value. Only the
items listed in section 402(h)(i)(A) are assists, consistent with generally accepted
accounting principles.

542139 dated Oct. 15, 1980 (TAA No. 9).

The buyer purchases materials in Japan and resells them to a related party seller in
Brazil for use in the manufacture of components subsequently sold to the buyer. Due to
government regulations in Brazil and currency fluctuations, the transfer price of the
materials is lower then the actual cost. The transfer of the materials at a price lower
then their actual cost constitutes an assist and it is included in determining computed
value.

544481 dated May 8, 1991.

92



Customs Valuation Encyclopedia
June, 2004 COMPUTED VALUE

cost of fabrication
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19 U.S.C. 1401a(e) (1) (A) ; 19 CFR 152.106(a) (1); GATT Valuation Agreement, Article
6, paragraph I(a) and Interpretative Notes, Note to Article 6, paragraph 2

Design department costs, not carried on a producer's books as a cost or value of
materials and of fabrication, or a general expense, if in accordance with generally
accepted accounting principles, are not part of computed value.

542325 dated Apr. 3, 1981 (TAA No. 23).

Accounting services furnished by a U.S. parent to a foreign subsidiary which are kept on
the parent's books, are not assists. Plant rental and building depreciation not on the
manufacturer's books are dutiable as a cost of fabrication under computed value, unless
not included as such under generally accepted accounting principles of the producing
country.

542658 dated Jan. 12, 1982 (TAA No. 44); 542873 dated July 20, 1982 (TAA No. 44,
Supp. No. 1).

The following expenses do not relate to the materials and fabrication employed in the
production of the imported merchandise and are not included in computed value: (1)
expenses incurred by the assembler's plant manager in traveling from the Mexican plant
to the U.S. plant (manager is a U.S. resident and is paid by the importer); (2)
entertainment expenses incurred by plant manager in the U.S. and Mexico; (3)
expenses incurred in transporting an engineer employed by the assembler to the home
office in the U.S.; (4) membership fees and dues paid to a U.S. association to which the
plant manager belongs. The expenses are not encompassed within any of the assist
categories and are not included in computed value as assists.

543502 dated June 11, 1985.

The cost of a software system design, program development, programming and a
carrier medium is included in the computed value of production equipment which is
imported already programmed if these costs are reflected in the parent company seller's
commercial accounts as costs relating to the production of that equipment.

543391 dated Feb. 18, 1987.

The buyer of imported merchandise pays part of the salaries of 21 employees of the
related party seller. These employees are primarily engineering and quality control
supervisors who work directly with engineering and production personnel in the seller's
plant. The salaries are not included in determining computed value as a cost of
fabrication.

544481 dated May 8, 1991.

Capital improvement expenses depreciated by the importer that relate to the assembly
process are costs of fabrication or other processing of the imported merchandise and
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elements of computed value

are included in computed value, unless the importer can establish otherwise under
generally accepted accounting principles of the country of production.
545199 dated Dec. 22, 1994.

Employees of the foreign assembler are paid "make-up pay” where the employees are
paid for more than is produced to arrive at a minimum pay as required by the Mexican
government. In addition, to comply with Mexican Labor Laws, the employees are paid
“time work pay” whereby the employees are paid even when the factory is temporarily
out of work. Finally, the employees are paid a premium for those hours worked beyond
their normal workday, i.e., “overtime premium pay.” The “make-up pay” and the
“overtime premium pay” are directly related to the cost of production and are part of the
dutiable value. They are actual labor costs involved in the assembly of the
merchandise. With regard to “time work pay”, the payments are part of the producer’s
general expenses and profit related to the merchandise and dutiable under computed
value.

545679 dated June 23, 1995.

election by importer between computed and deductive value

19 U.S.C. 1401a(a); 19 CFR 152.101(c); GATT Valuation Agreement, Article 4 and
Interpretative Notes, General Note, Paragraph 3

Unless the importer chooses at the time of entry to use computed value, deductive
value is applicable as the means of appraisement.
542765 dated Apr. 20, 1982.

If transaction value and transaction value of identical or similar merchandise cannot be
determined, then the value is based on deductive value, unless the importer has elected
computed value.

543912 dated Apr. 19, 1988.

elements of computed value

Computed value cannot be used when certain elements of cost are not included in the
computation. In this case, elements such as patent, trademark, research and
development costs, royalties, etc., have been excluded from computed value. Customs
does not have the authority to exclude costs associated with the production of the
merchandise from computed value. Neither the seller nor the importer is able to provide
the information. Computed value is not proper under these circumstances.

544605 dated Mar. 15, 1991.

Assuming computed value is the appropriate method of appraisement in this case,
neither drop shipping merchandise directly from the port of entry nor importing through
various ports of entry will affect the computed value of the merchandise.

546156 dated Jan. 10, 1997.
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The importer must provide to Customs, if requested, the documentation that supports
the figures regarding the cost of manufacturing the merchandise in order to establish a
valid computed value. Regarding computed value, 19 CFR 141.88 provides that when
the port director determines that information as to computed value is necessary in the
appraisement of any class or kind of merchandise, the importer shall be notified.
Thereafter, invoices of such merchandise shall contain a verified statement by the
manufacturer or producer of computed value as defined in section 402(e) of the TAA.
546735 dated June 19, 1997; clarified by 546735 dated June 24, 1997
(classification issued clarified).

In order to increase production, the importer established a second manufacturing plant.
Due to this, the importer funded certain start-up costs, including training and excess
overhead costs, which were maintained on the producer's books. Based on the
information submitted and pursuant to section 402(e)(1)(B), the non-production salary
and training expenses incurred in establishing the related foreign producer are general
expenses for the purpose of calculating the computed value of the imported
merchandise.

547548 dated Sep. 26, 2001.

A manufacturing plant incurred damages from a fire and the importer claimed an
$80,000 business interruption expense resulting therefrom. A credit could not be
allowed against foreign operating expenses that represent an opportunity loss rather
than an actual expense incurred by the importer, on which duties were paid. There is
no authority, either in determining the appraised value of the imported merchandise
under sections 402(e) or 402(f) of the TAA, or in determining the dutiable value of the
imported merchandise to effect adjustments with respect to claimed business
interruption credit where the underlying credit is not offset by expenses incurred.

545611 dated Jan. 2, 2002.

Where packing costs are unavailable, the computed value may not be used to
determine the value of the subject merchandise. Instead, a fallback method, pursuant
to section 402(f), using a modified computed value should be applied. Subsequently,
Customs may make adjustments and estimations for unknown packing costs. The
importer erred in a number of ways, including the following: (1) the packing costs
submitted by the importer were inconsistent with the manufacturer’s records; (2) the
importer was not able to substantiate the reporting method; and (3) the importer could
not provide invoices to support the purchase of foreign packing bags. In light of these
shortcomings, it was reasonable for Customs to base the value of foreign packing on
the cost of the most expensive packing bags used by the importer.

545611 dated Jan. 2, 2002.

Customs fixed the computed value of the imported merchandise based on the values
that the importer provided at the time of entry. The importer claims that the merchandise

95




Customs Valuation Encyclopedia
June, 2004 COMPUTED VALUE

merchandise of the same class or kind

should not have been liquidated at the entered values because the entered values were
estimates and did not represent the actual computed value. The importer determined
the actual computed value and submitted it to Customs at a later date. The importer did
not provide evidence detailing the breakdown of the adjusted cost figures on an entry-
by-entry basis. Without the submission of an entry-by-entry calculation of the actual
computed value, Customs will determine the computed value on the basis of the values
provided at the time of entry.

548096 dated June 4, 2002.

The distributor is a U.S. company that manages the engineering, marketing, and sales
of automotive merchandise, including merchandise manufactured by the importer. U.S.
customers enter into agreements with the distributor whereby the distributor contracts
with a third party to produce the merchandise. The distributor enters into production
agreements with the importer/manufacturer, and the importer/manufacturer assumes
the following responsibilities: arrange and pay for freight and insurance; maintain title
and risk of loss until the merchandise is ready for shipment to the customer from the
U.S. warehouse; and act as importer of record for the transaction. After entry, the
importer/manufacturer arranges for storage of the merchandise in warehouses in the
United States. The transactions between the importer/manufacturer and the distributor
are not bona fide sales. Transaction value is inapplicable as a means of appraisement.
With respect to deductive value, the shipment of the merchandise and the resulting sale
to the customer may occur as late as five months after the importation of the
merchandise. Because the deductive value method may only be used when
merchandise is sold within 90 days of importation, deductive value is not an appropriate
method of appraisement. The merchandise concerned is properly appraised on the
basis of computed value. Because the importer is also the manufacturer of the
merchandise, information concerning material and processing costs should be readily
available.

548165 dated Mar. 21, 2003.

merchandise of the same class or kind

19 CFR 152.106(e), 19 CFR 152.102(h); GATT Valuation Agreement, Article 15,
paragraph 3 and Interpretative Notes, Note to Article 6, paragraph 8

In the instant case, no other Mexican producer of merchandise of the same class or
kind exists. The assembler's general expenses and profit are to be regarded as the
“usual,” including all of the expenses incurred relating to the production facility.

543031 dated Apr. 12, 1983.

No other Mexican producers of the same class or kind of merchandise undergoing
appraisement exist. The producer's profit and general expenses may be used as the
"usual" profit and general expenses in ascertaining a computed value for the
merchandise.

543268 dated Dec. 14, 1984.
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profit and general expenses

The importer defines “pass and destroy” materials as vegetables, which are removed
from the fields in which they were planted and taken to the subsidiary’s plant for
processing, but were then rejected for quality control purposes and destroyed. The
producer has not demonstrated that such costs are inconsistent with expenses that are
usually reflected in sales of merchandise of the same class or kind as the imported

merchandise. Additionally, the producer provides insufficient information concerning the
maintenance of commercial accounts with respect to the costs at issue. For these
reasons, the amounts identified for “pass and destroy” materials should be included in
the computed value calculation for the imported merchandise.

548149 dated Aug. 21, 2002.

profit and general expenses

19 U.S.C. 1401a(e) (1) (B); 19 CFR 152.106(b) (1) and (2); 19 CFR 152.106(c); GATT
Valuation Agreement, Article 6, paragraph I(b) and Interpretative Notes, Note to Article
6, paragraphs 4 and 5

A loan expense incurred by the assembler prior to commencement of assembly
operations appearing on the assembler's books of account is properly included in the
amount for usual profit and general expenses under computed value.

542849 dated Aug. 6, 1982.

In the instant case, no other Mexican producer of merchandise of the same class or
kind exists. The assembler's general expenses and profit are to be regarded as the
“usual,” including all of the interest expense incurred relating to the production facility.
543031 dated Apr. 12, 1983.

General expenses of an assembler reimbursed by the importer are part of the computed
value of the imported merchandise.
543166 dated Jan. 6, 1984.

A sculpture that is imported several times during its development for review may be
appraised pursuant to its computed value. This is the cost of producing the imported
article plus an amount for the profit and general expenses usually reflected in sales of
merchandise of the same class or kind in the country of exportation for export to the
United States. Of course, a particular sculpture that is imported on multiple occasions
has a progressively higher computed value on each importation as the sculpture nears
completion.

543239 dated Jan. 24, 1984.

No other Mexican producers of the same class or kind of merchandise undergoing
appraisement exist. The producer's profit and general expenses may be used as "usual”
in ascertaining a computed value for the merchandise.

543268 dated Dec. 14, 1984.
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profit and general expenses

Unless there is evidence to indicate that figures submitted which reflect a company's
profit and general expenses are inconsistent with the profit and general expenses
usually reflected in sales of merchandise of the same class or kind, these figures must
be accepted. The general expenses and profit called for by the statute and regulations
are the "actual" expenses and profit as shown on the books of the assembler.

543076 dated Sep. 6, 1983.

Design department costs, not carried on a producer's books as a cost or value of
materials and of fabrication, or a general expense, if in accordance with generally
accepted accounting principles, are not part of computed value.

542325 dated Apr. 3, 1981 (TAA No. 23).

Under computed value, the amount for general expenses and profits is determined by
information the producer supplies, provided such is in accordance with generally
accepted accounting principles in the country of production. Currency conversion
losses cannot be used for computed value purposes since, in this case, the losses have
no direct relationship to the assembly process and are used only to balance the general
ledger when accounts are converted from foreign currency to U.S. dollars.

543276 dated May 15, 1984.

Interest on a loan is considered to be a general expense under computed value.
Because general expenses are not considered to be direct costs of processing pursuant
to 19 CFR 10.178, the interest expense in question in this case may not be included in
computing the 35 percent requirement for GSP eligibility.

543159 dated May 7, 1984.

General expenses incurred by a foreign assembler which are reimbursed by the
importer are not included in computed value as part of "materials and fabrication," "profit
and general expenses," or, if not encompassed within one of the four assist categories,
as an assist. This conclusion assumes that the expenses are reflected on the importer's
books.

543502 dated June 11, 1985.

Where general expenses incurred in connection with an assembly operation are
reflected as such in the assembler's commercial accounts, those expenses are dutiable
under computed value even if they were actually paid by the importer and they do not
qualify as assists.

543576 dated Mar. 3, 1986.

The profits and general expenses of the producer of imported merchandise are used in
the calculation of computed value, unless the producer's profit and general expenses
are inconsistent with amount usually reflected in sales of merchandise of the same
class or kind.

543820 dated Dec. 22, 1986.
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profit and general expenses

In determining computed value, Customs relies upon information derived from the
commercial accounts of the foreign assembler. If those accounts reflect a loss during a
separate accounting period from that during which the merchandise under consideration
is assembled, this loss may not be carried forward to offset profits, if any, realized
during the latter period. Even if the accounts reflect that the loss is experienced during
the same account period as the period during which the merchandise is assembled, it is
necessary for the importer to establish that offsetting the loss against future profits is
consistent with generally accepted accounting principles applied in the country of
production.

543857 dated Feb. 18, 1987.

A tax rebate is calculated on a percentage of Mexican integral costs that is given to
Mexican firms who export products containing a certain percentage of Mexican raw
materials. The value of the tax is included in computed value as part of the profit and
general expenses of the Mexican company because it is treated in such a manner by
the producer on its books. In the absence of information showing that these figures are
inconsistent with what is usual, the producer's figures are used to determine profit and
general expenses.

543891 dated May 2, 1988.

Prepaid transportation costs directly related to transporting a finished product from the
loading dock of a Mexican plant to the U.S. border are carried on the books of the
producer. Prepaid insurance premiums paid to cover the risk of transportation from the
plant to the border are also carried on the producer's books. These expenses are
included in the exporter's financial statements as a cost of production and included in
the computed value of the merchandise.

543891 dated May 2, 1988.

Severance payments made to employees who are discharged as a result of a decrease
in production levels are included in the computed value of the imported merchandise as
part of the profit and general expenses usually reflected in sales of merchandise of the
same class or kind.

544616 dated Apr. 15, 1991.

Export incentives provided to a seller of imported merchandise by the foreign
government are to be included in the computed value of the merchandise to the extent
that such is reflected in the overall profit and general expenses, pursuant to section
402(e)(1)(B) of the TAA.

544481 dated May 8, 1991.

Whether the producer's profit and general expenses are consistent with the profit and
general expenses usually reflected in sales of merchandise of the same class or kind as
the imported merchandise that is made by producers in the country of exportation for
export to the United States is a question of fact and, as such, the outcome will vary
depending on the particular point in issue. Customs' authority to reject figures relating
to the producer's profit and general expenses is limited to those situations where such
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profit and general expenses

figures are inconsistent with those usually reflected in sales of merchandise of the same
class or kind.
544736 dated Aug. 26, 1992.

A Canadian company imports merchandise into the United States by consigning
inventory to storage warehouses operated by a related U.S. company. The
merchandise is appraised pursuant to computed value. Certain general expenses
related to the Canadian company's U.S. operations are recorded on the books and
records of the Canadian company. These expenses include commissions paid to
distributors on U.S. sales, the costs of conventions conducted in the United States,
commissions paid to marketing companies on U.S. sales, credit card fees on U.S. sales,
management fees to operate U.S. warehouses, and depreciation expenses associated
with assets used in the warehouses. These expenses related to the U.S. operations are
carried on the Canadian company's books as general expenses and are properly a
component of computed value.

545384 dated Nov. 23, 1993.

An unusual and non-recurring expense for losses suffered by the producer may not be
used to calculate the amount of profit and general expenses for computed value
purposes.

545384 dated Nov. 23, 1993.

Where 9801.00.10 HTSUS merchandise is entered with 9802.00.80 HTSUS
merchandise, the profit and general expenses and packing costs attributable to the
packing of the 9801.00.10 merchandise should be allocated to that merchandise and
not included in the appraised value of the 9802.00.80 merchandise, provided that the
importer's cost submission conforms to generally accepted accounting principles.
545161 dated Apr. 7, 1994.

Various U.S. related costs and non-production costs are general expenses of the
producer and are included in the computed value of imported merchandise. Fire loss
expenses are extraordinary expenses under generally accepted accounting principles
and are not included in computed value. Rent expense for the twenty percent portion of
unused space is a cost of fabrication or other processing and is included in computed
value. Excess start-up and pre-production costs should be included and whether these
costs are amortized depends upon their treatment in the producer's books. Verified
freight charges for transporting U.S. components from the U.S. facility to the port of
exportation are part of the cost or value of the U.S. components to be deducted from the
full value of imported merchandise entered under 807.00 TSUS and 9802.00.80, HTS.
544863 dated Sep. 29, 1994.

100



Customs Valuation Encyclopedia
June, 2004 COMPUTED VALUE

profit and general expenses

Where the producer's amount for general expenses and profit is recorded on the
producer’s books in a manner consistent with generally accepted accounting principles,
there is no authority to add to that figure certain amounts recorded on the importer=s
books. Therefore, the amount for general expenses and profit recorded on the
importer’s books is not included in the computed value of imported merchandise.
545577 dated Jan. 4, 1995; 545088 dated Feb. 14, 1995.

The imported merchandise is appraised pursuant to computed value, section 402(e) of
the TAA. The following items are expenses incurred and recorded in the related
Mexican assembler’s accounting records as expenses: wages paid to U.S. resident
employees who perform management services at the assembly facility in Mexico; U.S.
Customs duties paid upon the importation of the merchandise into the United States;
and U.S. freight paid for the transport of the merchandise from the U.S./Mexican border
to North Carolina. No evidence has been submitted to indicate that the amount for profit
and general expenses recorded on the foreign assembler’'s books is inconsistent with
that usually reflected in sales of merchandise of the same class or kind. Therefore, the
expenses at issue are appropriately included in the calculation of computed value for
the imported merchandise.

545953 dated Aug. 3, 1995.

Customs appraised the merchandise at issue pursuant to computed value. The
importer has not provided any information to refute Customs’ calculations. The
statutory requirement of using the material and processing costs incurred in the
production of the subject merchandise has been followed. In addition, the amount for
profit and general expenses is generally based on the producer’s profit and expenses.
The requirements of section 402(e) of the TAA regarding computed value have been
met, and the merchandise has been properly appraised.

546673 dated Mar. 17, 1998.

A company imports t-shirts into the United States. A related contractor in El Salvador
has assembled the t-shirts from U.S.-cut components provided by the importer. Some
of the non-production expenses incurred are either shown initially on the importer’s
books or are transferred from the assembler's books to the importer’s books on a
monthly basis. The accounting principles followed by the assembler are in accordance
with generally accepted accounting principles as they are followed in El Salvador. In
addition, there is no evidence to indicate that the amount is inconsistent with the amount
for general expenses and profit usually reflected in sales of merchandise of the same
class or kind. The amount for general expenses and profit reflected on the importer’s
books should not be included in determining the computed value of the imported
merchandise.

546801 dated Nov. 5, 1998.
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profit and general expenses

Under computed value, gains or losses due to currency fluctuations should not be
considered in determining the amount for profit, as long as they have no direct
relationship to the assembly process. In this case, no information with regard to
expenses other than which is shown on the income statement was provided to
demonstrate that the currency translations are listed under Financial Expenses, which
are listed separately from: Income, Costs of Sales, Production Expenses, and
Administrative Expenses. Therefore, the currency fluctuations do not appear to be
directly related to the Mexican assembly process. This ruling presumes that no
additional payments beyond the invoice price are made to the producer.

546882 dated Apr. 9, 1999.

An importer of wearing apparel has a factory in Costa Rica that is its sole source of the
apparel. All costs associated with operating the related party facility in Costa Rica are
maintained in an account found on the importer's books. Because the foreign factory's
commercial account records are used as a basis of calculating computed value, all of
the general expenses recorded in the account are included in the "amount for profit and
general expenses" under section 402(e)(1)(B) of the TAA. Thus, those expenses are
dutiable under computed value.

547094 dated June 3, 1999.

The cost of materials damaged by the fire and labor expenses associated with the fire
are extraordinary expenses incurred by the manufacturer, whose manufacturing plant
caught fire. The importer’s classification of these expenses as general expenses, in a
computed value appraisement, is in error.

545611 dated Jan. 2, 2002.

The importer did not submit evidence to indicate that certain amounts incurred for
general expenses recorded on the foreign assembler’'s books were inconsistent with
that which is usually reflected in sales of merchandise of the same class or kind. Start-
up costs, including training costs and overhead costs related to excess capacity in a
new manufacturing facility, are to be included in the computed value of merchandise
imported into the United States.

547652 dated Apr. 9, 2002.

A freeze completely destroyed certain fields of vegetables that were being grown
exclusively for the importer. The expenses associated with this field disaster may be
construed as extraordinary expenses under generally accepted accounting principles.
As such, they are not included in the computed value so long as they are not recorded
in the producer's commercial accounts as either general expenses or as fabrication
costs.

548149 dated Aug. 21, 2002.
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severance pay

A factory located in Germany is the parent company to the importer and designer, both
located in the United States. The factory intends to contract with the designer to design
and engineer items that the factory subsequently produces and sells worldwide,
including to the importer. The imported merchandise is a prototype that is actually
produced in the United States, exported to Germany, then re-imported and consigned to
the importer in the United States. Proceeding through the available means of
appraisement, computed value is not an appropriate method of appraising the
merchandise. The adequacy of the producer’s profits and expenses is measured by
sales of merchandise of the same class or kind made by producers in the country of
exportation for export to the United States. In this case, although the country of
exportation is Germany, the imported merchandise is in fact produced in the United
States. Therefore, it is impossible to employ the standard of comparability to ensure the
adequacy of the producer’s profit and general expenses for purposes of a computed
value appraisement.

548276 dated Apr. 29, 2003.

severance pay

Severance payments made to employees who are discharged as a result of a decrease
in production levels are included in the computed value of the imported merchandise as
part of the profit and general expenses usually reflected in sales of merchandise of the
same class or kind.

544616 dated Apr. 15, 1991.

An importer purchases merchandise from a related party. Employees of the related
seller accumulate severance pay based upon the employees' length of employment and
percentage of yearly income. Upon termination of employment, the employee receives
the severance pay. The related seller pays the severance pay to its employees. The
payable is expensed on the foreign books when paid, and the importer records an
estimated liability at each year-end, should the foreign assembler's factory close. The
importer does not actually make the severance payments, however, it uses the yearly
addition to its severance pay liability to reduce its revenue. The severance payments
recorded on the related seller's books are included in computed value. The severance
pay expensed on the importer's books is not included in the computed value of the
imported merchandise.

545405 dated Feb. 1, 1994.
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CONDITIONS OR CONSIDERATION FOR WHICH A VALUE
CANNOT BE DETERMINED

INTRODUCTION

19 U.S.C. 1401a(b)(2)(A) provides the following:

The transaction value of imported merchandise . . . shall be the appraised value of that
merchandise for the purposes of this Act only if - . . . (ii) the sale of, or the price actually
paid or payable for, the imported merchandise is not subject to any condition or
consideration for which a value cannot be determined with respect to the imported
merchandise.

In addition, 19 CFR 152.103(j)(1)(ii) states:

Limitations on use of transaction value -

(1) In_general. The transaction value of imported merchandise will be the appraised
value only if: . . . (ii) The sale of, or the price actually paid or payable for, the imported
merchandise is not subject to any condition or consideration for which a value cannot be
determined.

19 CFR 152.103(k)(2), along with interpretative notes, states:

The transaction value will not be accepted as the appraised value if the sale of, or the
price actually paid or payable for, the merchandise is subject to a condition or
consideration for which a value cannot be determined.

(i) Interpretative note 1. The seller establishes the price of the imported merchandise on
condition that the buyer also will buy other merchandise in specified quantities.

(i) Interpretative note 2. The price of the imported merchandise is dependent upon the
price or prices at which the buyer of the merchandise sells other merchandise to the
seller of the merchandise.

(iii) Interpretative note 3. The price of the imported merchandise is established on the
basis of a form of payment extraneous to the merchandise, such as where the
merchandise is to be further processed by the buyer, and has been provided by the
seller on condition that he will receive a specified quantity of the finished merchandise.

GATT Valuation Agreement:

Article 1, paragraph I(b), parallels 19 U.S.C. 1401a(b)(2)(A)(ii).

Interpretative Notes, Note to Article 1, Paragraph I(b) corresponds with the above-cited
Customs regulation, 19 CFR 152.103(k)(2). In addition, that paragraph states:
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However, conditions or considerations relating to the production or marketing of the
imported goods shall not result in rejection of the transaction value. For example, the
fact that the buyer furnishes the seller with engineering and plans undertaken in the
country of importation shall not result in rejection of the transaction value for the
purposes of Article 1. Likewise, if the buyer undertakes on his own account, even
though by agreement with the seller, activities relating to the marketing of the imported
goods, the value of these activities is not part of the customs value nor shall such
activities result in rejection of the transaction value.

In addition, CCC Technical Committee Advisory Opinion 16.1 states the following:

1. What treatment should be given to the situation where the sale or price is subject to
some condition or consideration for which a value can be determined with respect to the
goods being valued? (emphasis added)

2. The Technical Committee on Customs Valuation expressed the following view:

3. According to clause (b) of Article 1.1 the Customs value of imported goods cannot be
established on the basis of the transaction value if the sale or price is subject to some
condition or consideration for which a value cannot be determined with respect to the
goods being valued.

4. The provision of clause (b) of Article 1.1 should be interpreted to mean that if the
value of a condition or consideration can be determined with respect to the goods being
valued, the Customs value of the imported goods should, subject to the other provisions
and conditions of Article 1, be the transaction value as determined under that Article.
Interpretative Notes to Article 1 and the Protocol make it very clear that the price
actually paid or payable is the total payment made by the buyer to or for the benefit of
the seller, that the payment may be made directly or indirectly and that the price
includes all payments actually made or to be made by the buyer to the seller, or by the
buyer to a third party. Thus the value of the condition, when it is known and relates to
the imported goods, is a part of the price actually paid or payable.

5. It should rest with individual administrations as to what they consider would be
sufficient information to specifically determine the value of a condition or consideration.

See also, CCC Technical Committee Commentary 11.1, which discusses tie-in sales
and their treatment under the GATT Valuation Agreement.

Headquarters Notices:

Tie-in Sale Transactions, Cust. B. & Dec., Vol. 30, No. 23, June 5, 1996.

This notice reminds the public that sales of imported merchandise in which there is a
condition or consideration for which a value cannot be determined, such as a tie-in sale,
will preclude the use of transaction value as a basis of appraisement. A tie-in sale of
imported merchandise is one in which the sale of or price for the imported merchandise
is conditioned on the sale of or consideration for other merchandise. Pursuant to 19
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U.S.C. 1484(a)(1), the importer of record is required, using reasonable care, to make
and complete entry by filing with Customs, among other things, the declared value of
the merchandise. The importer's use of transaction value in circumstances in which
there is a tie-in sale constitutes a failure to exercise reasonable care.

Headquarters Rulings:

transaction value inapplicable

Higher than contract prices of imported merchandise are off-set by lower than contract
prices on other merchandise imported by the buyer. This off-set arrangement has a
value that cannot be determined and therefore, transaction value is eliminated as a
means of appraisement.

542747 dated June 3, 1982; 542994 dated Apr. 26, 1983; 543358 dated Sep. 13,
1984 (543358 overruled on other grounds by 544856 dated Dec. 13, 1991).

An agreement stipulates that the U.S. buyer is responsible for the construction and
management of a seawater treatment plant. At the time the original contract was
entered into, there was nothing indicating that services on the plant were to be
performed by personnel provided under contract with the owner. Transaction value is
not applicable as a method of appraisement because there exists a condition or a
consideration for which a value cannot be determined.

543066 dated July 25, 1983.

The price of merchandise is dependent upon the price or prices at which the buyer of
the imported merchandise sells other merchandise to the seller of the imported
merchandise. This interdependency of prices affects the cost and price of the imported
goods and is, therefore, a consideration for which a value cannot be determined with
respect to the imported goods.

543881 dated Dec. 3, 1987.

The importer has entered into an "exchange savings agreement" with the seller. The
agreement involves the calculation of a duty and freight savings amount realized when
the importer, through its Saudi Arabian affiliate, supplies glycol to the seller's Japanese
affiliate and in-turn, the seller supplies product to the importer's U.S. plant. Transaction
value must be eliminated as a means of appraisement because there exists a condition
or consideration for which a value cannot be determined.

544491 dated Oct. 29, 1990.

The merchandise is originally purchased for a C&F price, to be shipped by ocean
vessel. However, the price was renegotiated prior to the exportation of the merchandise
resulting in a higher C&F price, to be shipped by air. The "renegotiated” price did not
represent a value for the goods and a value for the allegedly included air freight costs.
In this particular case, transaction value was inappropriate as a means of appraisement

106



Customs Valuation Encyclopedia
June, 2004 CONDITIONS OR CONSIDERATION FOR WHICH A VALUE

transaction value inapplicable

because the renegotiated price subjected the imported merchandise to a condition for
which a value could not be determined.
544620 dated Dec. 23, 1991.

The price of imported merchandise is based upon the transaction being structured as a
sale to Canada rather than as a sale to the United States. The seller offers to sell
canned tomatoes to the buyer at a lower price, made possible by an export subsidy
program. The program is not available on tomato products exported to the United
States, therefore the seller can offer the lower price only if the transaction is structured
in such a way to make it appear to the ltalian authorities that the tomatoes are being
sold to a non-U.S. buyer. Transaction value is inapplicable as a means of appraisement
since there exists a condition or consideration for which a value cannot be determined.
545477 dated Nov. 22, 1994.
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CONFIDENTIALITY

INTRODUCTION

The Customs Service is guided by the current U.S. laws relating to confidentiality and
disclosure, primarily those contained in the Freedom of Information Act (FOIA), as
amended (5 U.S.C. 552), and the Privacy Act of 1974 (5 U.S.C. 552a; 18 U.S.C. 1904).
See also Statement of Administrative Action.

GATT Valuation Agreement:

Article 10 states:

All information which is by nature confidential or which is provided on a confidential
basis for the purposes of customs valuation shall be treated as strictly confidential by
the authorities concerned who shall not disclose it without the specific permission of the
person or government providing such information, except to the extent that it may be
required to be disclosed in the context of judicial proceedings.
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CONSIGNMENTS

INTRODUCTION

In 19 U.S.C. 1401a(b)(1), transaction value is defined as "the price actually paid or
payable for the merchandise when sold for exportation to the United
States . ...” (emphasis added)

The corresponding Customs regulation is 19 CFR 152.103(b).

GATT Valuation Agreement:

Article |, paragraph 1, parallels 19 U.S.C. 1401a(b)(1).

CCC Technical Committee Advisory Opinion 1.1 states the following with regard to
consignments:

l. Free consignments

Where transactions do not involve the payment of a price they cannot be regarded as
sales under the Agreement. Examples: gifts, samples, promotional items.

Il. Goods imported on consignment

Under this trading practice, the goods are dispatched to the country of importation not
as a result of a sale, but with the intention that they would be sold for the account of the
supplier, at the best price obtainable. At the time of importation no sale has taken place.
Example: Producer P in country of exportation E sends his agent X in country of
importation | a consignment of 50 carpets for sale by auction. The carpets are sold in
the country of importation at a total price of 500,000 c.u. The sum to be transferred by X
to producer P in payment of the imported goods will be 500,000 c.u., less the costs
incurred by X in connection with the sale of the goods and his remuneration on the
transaction.

Headquarters Rulings:

transaction value inapplicable

See, 19 U.S.C. 1401a(b)(1); 19 CFR 152.103(b); GATT Valuation Agreement, Article 1,
paragraph 1; CCC Technical Committee, Advisory Opinion 1.1

Transaction value is inapplicable as a means of appraisement for fabric that is imported
into the United States in an unfinished condition and consigned to a U.S. textile firm for
processing.

542765 dated Apr. 20, 1982.
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Transaction value does not apply to merchandise which has been consigned rather than
sold.
543128 dated June 4, 1984; 543403 dated Sep. 24, 1984.

In a transaction where a machine is imported by two joint-owners and only one of the
importer "purchases" its portion prior to exportation, the machine is not sold for export to
the United States and therefore, transaction value is inapplicable.

543243 dated Apr. 30, 1984.

No sale for exportation occurs between the exporter and the importer in the United
States but rather, the merchandise is consigned to the importer. Transactions involving
goods that are shipped on a consignment basis do not constitute bona fide sales and
cannot be appraised pursuant to transaction value.

546602 dated Jan. 29, 1997.

In this case, an airline hires a company to install aircraft furnishings. The company that
installs the aircraft furnishings serves as the importer of record and ultimate consignee.
The airline is billed for time, labor, cost of any parts necessary for installation, Customs
brokerage fees, delivery costs and U.S. Customs duties (if any). The installation
company was unable to provide the requested information which would have verified
the quantity of the goods received and the price paid for the goods; therefore, the

merchandise cannot be appraised using the valuation methods of transaction value of
identical or similar merchandise; deductive value; or computed value. Therefore, the
merchandise must be appraised under 19 U.S.C 1401a(f) as a modified transaction
value, which uses the prices between the purchasing airline and the supplier. Thus, it
appears that the purchasing airline procured the goods with the intent to have them
shipped to the U.S. for installation into its airlines.

547604 dated Apr. 10, 2001.

transaction value of identical or similar merchandise

Consigned goods cannot be used as "identical" or "similar" merchandise for purposes of
appraising goods under transaction value of identical or similar merchandise. Such
goods must similarly be sold for exportation to the United States.

542568 dated Nov. 16, 1981; 543112 dated May 10, 1984; 543128 dated June 4,
1984; overruled by 543641 dated Aug. 22, 1986.

The fact that merchandise is consigned rather than sold is not a basis for denying the
use of transaction value of identical or similar merchandise. Of course, it is hecessary
that sufficient information be available in order to make any adjustment that may be
necessary.

543641 dated Aug. 22, 1986; overrules 542568 dated Nov. 16, 1981, 543112 dated
May 10, 1984, 543128 dated June 4, 1984.
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The fact that merchandise is consigned rather than sold is not a basis for denying the
use of transaction value of identical or similar merchandise.
544469 dated Aug. 16, 1990.

Based on the evidence available, transaction value is not the proper basis of
appraisement for the subject wearing apparel, in that no sale for exportation occurred
between the exporter and the importer in the United States but, rather, the merchandise
is consigned to the importer. Thus, transactions involving goods that are shipped on a
consignment basis do not constitute bona fide sales and cannot be appraised pursuant

to transaction value. Appraisement of the imported wearing apparel should proceed
sequentially through the subsequent provisions of section 402 of the TAA, with the first
alternative basis of appraisement being the transaction value of identical or similar
merchandise in section 402(c) of the TAA.

547591 dated Apr. 21, 2000; 547573 dated Apr. 21, 2000; 547628 dated Apr. 21,
2000.
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COUNTERTRADE

INTRODUCTION

GATT Valuation Agreement:

CCC Technical Committee Advisory Opinion 6.1 states the following with respect to
barter or compensation deals:

How are barter or compensation deals to be treated with reference to Article 1 of the
Agreement? The Technical Committee on Customs Valuation expressed the following
opinion:

1. International barter takes various forms. In its purest form, it consists of an exchange
of goods or services of approximately equal value, without recourse to a common unit of
measurement (money) to express the transaction.

Example: X tons of product A from country E are exchanged for Y units of product B
from country I.

2. Disregarding the question as to whether a sale has occurred in cases of pure barter,
where the transaction is neither expressed nor settled in monetary terms, and there is
no transaction value or objective and quantifiable data for determining that value, the
Customs value should be established on the basis of one of the other methods set out
in the Agreement, taken in the sequence prescribed.

3. For a variety of reasons (e.g. bookkeeping, statistics, taxation, etc.), it is hard to
dispense entirely with reference to money in international trade relations and, hence,
pure barter is rarely encountered nowadays. Barter now usually involves more complex
transactions in which a value of bartered goods is determined (e.g. on the basis of
current world market prices) and expressed in monetary terms.

Example: Manufacturer F in the country of importation | has the opportunity of selling
electrical equipment in country E provided an equivalent value of goods produced in
country E is bought and exported from that country. After an arrangement between F
and X trading in plywood in country |, X imports into country | a quantity of plywood from
country E and F exports electrical equipment to country E, the equipment being invoiced
at 100,000 c.u. The invoice presented on importation of the plywood also shows a
value of 100,000 c.u.; no financial settlement is however made between X and the seller
in country E, the payment for the goods being covered by exportation of the electrical
equipment by F.

4. Although many barter deals expressed in monetary terms are concluded without a
financial settlement being made, there are situations where money does change hands,
for example, when a balance has to be paid in clearing operations, or in cases of partial
barter where part of the transaction involves a money payment.
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Example: Importer X in country | imports from country E two machines priced at 50,000
c.u., on the understanding that only one fifth of this sum is to be the subject of a
financial settlement, the rest being offset by the delivery of a specified quantity of textile
products. The invoice presented on importation shows a value of 50,000 c.u.; however,
the financial settlement between X and the seller in country E involves only 10,000 c.u.,
the balance being covered by the delivery of the textile products.

5. Under the legislation of some countries barter transactions expressed in monetary
terms can be regarded as sales, such transactions however will of course be subject to
the provisions of Article 1, paragraph I(b) [condition or consideration for which a value
cannot be determined].

6. Barter or compensation deals should not be confused with certain sales transactions
in which the supply of the goods, or their price, is governed by factors extraneous to the
transaction concerned. This would apply in the following cases: - The price of the goods
is fixed by reference to the price of other goods which the buyer may sell to his supplier.
Example: Manufacturer F in country of exportation E has an agreement with importer X
in country | to supply specialized equipment designed by F, at a unit price of 10,000
c.u., on condition that importer X supplies him with relays used in the production of the
equipment, at a unit price of 150 c.u.- The price of the imported goods depends on the
purchaser's willingness to obtain from the same supplier other goods, in a specified
quantity or at a specified price.

Example: Manufacturer F in country of exportation E sells leather goods to buyer X in
country | at a unit price of 50 c.u., on condition that X also purchases a consignment of
shoes at a unit price of 30 c.u.

7. It should be pointed out that these transactions too are subject to the condition laid
down in Article 1, paragraph I(b) [condition or consideration for which a value cannot be
determined)].

See, also CCC Technical Committee Commentary 11.1 on tie-in sales, which includes
countertrade as an example.

Headquarters Notices:

Countertrade Transactions, Cust. B. & Dec., Vol. 24, No. 22, May 30, 1990.

The U.S. Customs is forming a Countertrade Committee to study and prepare a report
on the current status of countertrade and its effect on Customs practices, particularly
the determination of transaction value under the Trade Agreements Act of 1979 (TAA).

Countertrade Transactions, Cust. B. & Dec., Vol. 25, No. 6, February 6, 1991.

The Customs valuation aspects of any countertrade transaction can be considered only
on the basis of the particular facts and circumstances of that transaction. Therefore, in
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their consideration of countertrade transactions which result in the importation of
merchandise into the United States, the importing public is advised that obtaining a
ruling from the U.S. Customs should be an integral part of their planning process.

Headquarters Rulings:

price actually paid or payable
GATT Valuation Agreement, CCC Technical Committee Advisory Opinion 6.1

Unless barter transactions specify monetary value of the merchandise involved,
inherent difficulties in ascertaining a value for such goods precludes a finding of
transaction value.

543209 dated Jan. 25, 1984.

An exchange agreement between a foreign supplier and a U.S. importer provides for
the importer to send the supplier copper cathodes in exchange for the supplier shipping
certain merchandise in return. Because the contract involved does not specify a
monetary value for the goods, the goods are precluded from valuation pursuant to
transaction value.

543400 dated Apr. 16, 1985.

The use of transaction value is precluded in countertrade transactions if the parties
have not made reference in their contracts to some reasonable monetary standard
representing the price actually paid or payable.

543644 dated Nov. 20, 1985.

The use of transaction value is precluded in a pure barter situation where the
transaction is neither expressed nor settled in monetary terms, and there is no
transaction value or objective and quantifiable way to determine that value. The
importations must be appraised pursuant to the next available method.

544666 dated Apr. 5, 1993.
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CURRENCY CONVERSION

INTRODUCTION

The U.S. Customs Service uses the date of exportation for currency conversion
purposes. This is in accordance with section 522 of the Tariff Act of 1930, as amended
(31 U.S.C. 372). See also Statement of Administrative Action.

GATT Valuation Agreement:

Article 9 states:

1. Where the conversion of currency is necessary for the determination of the customs
value, the rate of exchange to be used shall be that duly published by the competent
authorities of the country of importation concerned and shall reflect as effectively as
possible, in respect of the period covered by each such document of publication, the
current value of such currency in commercial transactions in terms of the currency of
the country of importation.

2. The conversion rate to be used shall be that in effect at the time of exportation or the
time of importation, as provided by each Party.

In the Interpretative Notes, Note to Article 9, the "time of importation" may include the
time of entry for customs purposes.

CCC Technical Committee Advisory Opinion 20.1 states:

1. The question has been asked whether conversion of currency is necessary in cases
in which the contract of sale of the imported goods provides for a fixed rate of
exchange.

2. The Technical Committee on Customs Valuation considered this question and
advised that the conversion of currency is not necessary if the settlement of the price is
made in the currency of the country of importation.

3. Therefore, what is important in this matter is the currency in which the price is settled
and the amount of the payment.

Headquarters Rulings:
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computed value

Under computed value, the amount for general expenses and profits is determined by
information the producer supplies, provided such is in accordance with generally
accepted accounting principles in the country of production. Currency conversion
losses cannot be used for computed value purposes because, in this case, the losses
have no direct relationship to the assembly process and are used only to balance the
general ledger when accounts are converted from foreign currency to U.S. dollars.
543276 dated May 15, 1984.

Under computed value, gains or losses due to currency fluctuations should not be
considered in determining the amount for profit, as long as they have no direct
relationship to the assembly process. In this case, no information with regard to
expenses other than what is shown on the income statement was provided to
demonstrate that the currency translations are listed under Financial Expenses, which
are listed separately from: Income, Costs of Sales, Production Expenses, and
Administrative Expenses. Therefore, the currency fluctuations do not appear to be
directly related to the Mexican assembly process. This ruling presumes that no
additional payments beyond the invoice price are made to the producer.

546882 dated Apr. 9, 1999.

formulas used in determining the price actually paid or payable

A price, which is determined pursuant to a formula that takes currency fluctuations into
account, may represent the transaction value for imported merchandise.
543094 dated Mar. 30, 1984; 543252 dated Mar. 30, 1984.

The final sales prices between the buyer and seller are determined pursuant to a
formula that is fixed at the time of exportation. Because the formula from which the
prices is determined and is agreed to before the dates of importation, the currency
exchange payments from the seller to the buyer do not constitute rebates or other
decreases in the price actually paid or payable. Adjustments to the invoice prices
resulting from currency exchange gains as well as from currency exchange losses are
taken into consideration in determining transaction value.

543089 dated June 20, 1984.

price actually paid or payable

When a transaction originally negotiated in dollars and prior to exportation is changed to
yen, the price actually paid or payable in yen represents the transaction value.
543191 dated Jan. 31, 1984.

In determining the price actually paid or payable, it is necessary to ascertain whether
payment is made in U.S. or Canadian currency. If, at the time of entry, the purchaser
pays or intends to pays for a shipment in U.S. currency, then that amount constitutes
the price actually paid or payable. If the purchaser pays or intends to pay in Canadian
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currency, then that amount, converted to U.S. dollars, constitutes the price actually paid
or payable.
543437 dated May 17, 1985.

If at the time of entry, the purchaser has paid, or intends to pay for a shipment in U.S.
dollars, then that amount constitutes the price actually paid or payable for the imported
merchandise. If the purchaser has paid or intends to pay in foreign currency, then the
invoiced amount, converted to U.S. dollars, constitutes the price actually paid or
payable. For currency conversion purposes, Customs uses the rate of exchange in
effect on the date of exportation.

544754 dated Oct. 24, 1991.

The price actually paid or payable for the imported merchandise between the importer
and the seller is the peseta price presented on the invoice at the time the imported
merchandise is entered, converted to United States dollars in accordance with the
appropriate currency conversion rate which is in effect on the date of exportation.
544739 dated Jan. 21, 1992,

Conversion of the invoice price from British pounds to U.S. dollars pursuant to a
currency provision in a distributorship agreement between the parties is allowable. The
invoice price in U.K. pounds, converted into dollars in accordance with the fixed
exchange rate and paid in U.S. dollars, constitutes the price actually paid or payable.
544940 dated May 13, 1992.

The transaction value of an imported yacht, in U.S. dollars, is properly based on the
exchange rate applicable on the date of its exportation from the Netherlands to the
United States. Section 152.1(c), Customs Regulations, provides that the date of
exportation or time of exportation referred to in section 402 of the TAA, means the
actual date the merchandise finally leaves the country of exportation for the United
States. 19 CFR 159.32 provides that the date of exportation for currency conversion
shall be fixed in accordance with section 152.1(c).

545574 dated Oct. 12, 1994.

While the importer had previously purchased the DM at a different exchange rate than
that in effect at the date of exportation, there is no evidence that the parties had entered
into a currency exchange rate contract for purposes of setting the exchange rate for the
price of the imported merchandise. Under these circumstances, the exchange rate at
which the DM were purchased cannot be used to determine the transaction value of the
imported merchandise and, instead, the rate of exchange in effect at the date of
exportation controls.

546523 dated Aug. 11, 1997.

The importer sources general merchandise from various countries including ltaly and
Spain in unrelated party transactions. Based on the information presented, the currency
exchange rate to be used on entries in transactions where payment is made to the
vendor either prior to or after entry of the shipment, is the rate of exchange in effect on
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the date of exportation. In this case, where there is no agreement establishing the
exchange rate to be used for Customs purposes between the U.S. importer and the two
foreign vendors, 19 C.F.R. section 159.34(a) controls the applicable exchange rate.
547546 dated Jan. 18, 2000.

The importer negotiates and purchases the merchandise in Japanese yen. At the time
of export, the currency conversion rate in effect on the date of export is applied to
calculate the value. As a result, if the exchange rate fluctuates post-entry, there is a
difference in the amount of U.S. dollars that are remitted between the calculation that
results based on the exchange rate in effect at the time of entry and the exchange rate

in effect at the time of payment. Absent an agreement between the unrelated parties to
adjust the price by reason of currency conversion rate fluctuations, the appropriate rate
of currency conversion is the rate in effect on the date of exportation. Therefore, the
price actually paid or payable for the importations from Japan should be determined
based on the currency conversion rate applicable at the time of exportation.

547633 dated June 9, 2000.
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DEDUCTIVE VALUE

INTRODUCTION

19 U.S.C. 1401a(d) states the following:

DEDUCTIVE VALUE- (1) For purposes of this subsection, the term "merchandise
concerned" means the merchandise being appraised, identical merchandise, or similar
merchandise.

(2)(A) The deductive value of the merchandise being appraised is whichever of the
following prices (as adjusted under paragraph (3)) is appropriate depending upon when
and in what condition the merchandise concerned is sold in the United States:

(i) If the merchandise concerned is sold in the condition as imported at or about the date
of importation of the merchandise being appraised, the price is the unit price at which
the merchandise concerned is sold in the greatest aggregate quantity at or about such
date.

(i) If the merchandise concerned is sold in the condition as imported but not sold at or
about the date of importation of the merchandise being appraised, the price is the unit
price at which the merchandise concerned is sold in the greatest aggregate quantity
after the date of importation of the merchandise being appraised but before the 90th
date after the date of such importation.

(iii) If the merchandise concerned was not sold in the condition as imported and not sold
before the close of the 90th date after the date of importation of the merchandise being
appraised, the price is the unit price at which the merchandise being appraised, after
further processing, is sold in the greatest aggregate quantity before the 180th date after
the date of such importation. This clause shall apply to appraisement of merchandise
only if the importer so elects and notifies the customs officer concerned of that election
within such time as shall be prescribed by the Secretary.

(B) For purposes of subparagraph (A), the unit price at which merchandise is sold in the
greatest aggregate quantity is the unit price at which such merchandise is sold to
unrelated persons, at the first commercial level after importation (in cases to which
subparagraph (A) (i) or (ii) applies) or after further processing (in cases to which
subparagraph (A)(iii) applies) at which such sales take place, in a total volume that is (i)
greater than the total volume sold at any other unit price, and (ii) sufficient to establish
the unit price.

(3)(A) The price determined under paragraph (2) shall be reduced by an amount equal
to-

(i) any commission usually paid or agreed to be paid, or the addition usually made for
profit and general expenses, in connection with sales in the United States of imported
merchandise that is of the same class or kind, regardless of the country of exportation,
as the merchandise concerned;

(i) the actual costs and associated costs of transportation and insurance incurred with
respect to international shipments of the merchandise concerned from the country of
exportation to the United States;
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(iii) the usual costs and associated costs of transportation and insurance incurred with
respect to shipments of such merchandise from the place of importation to the place of
delivery in the United States, if such costs are not included as a general expense under
clause (i);

(iv) the customs duties and other Federal taxes currently payable on the merchandise
concerned by reason of its importation, and any Federal excise tax on, or measured by
the value of, such merchandise for which vendors in the United States are ordinarily,
liable; and

(v) (but only in the case of a price determined under paragraph (2)(A)(iii)) the value
added by the processing of the merchandise after importation to the extent that the
value is based on sufficient information relating to cost of such processing.

(B) For purposes of applying paragraph (A)-

(i) the deduction made for profits and general expenses shall be based upon the
importer's profits and general expenses, unless such profits and general expenses are
inconsistent with those reflected in sales in the United States of imported merchandise
of the same class or kind, in which case the deduction shall be based on the usual profit
and general expenses reflected in such sales, as determined from sufficient information;
and

(i) any State or local tax imposed on the importation with respect to the sale of imported
merchandise shall be treated as a general expense.

(C) The price determined under paragraph (2) shall be increased (but only to the extent
that such costs are not otherwise included) by an amount equal to the packing costs
incurred by the importer or the buyer, as the case may be, with respect to the
merchandise concerned.

(D) For purposes of determining the deductive value of imported merchandise, any sale
to a person who supplies any assist for use in connection with the production or sale for
export of the merchandise concerned shall be disregarded.

The Customs regulations regarding deductive value are found in 19 CFR 152.105(a)
through (i) and various interpretative notes. The following sections provide definitions
regarding deductive value:

(a) merchandise concerned. For the purposes of deductive value, "merchandise
concerned" means the merchandise being appraised, identical merchandise, or similar
merchandise.

(b) merchandise of the same class or kind. For the purposes of deductive value,
"merchandise of the same class or kind" includes merchandise imported from the same
country as well as other countries as the merchandise being appraised.

(Note: 19 CFR 152.105(c) and (d) parallel the TAA, see 19 U.S.C. 1401a(d)(2) and (3),
supra.)

19 CFR 152.105(e) through (i) supplement the statutory provisions in the TAA and state
the following:
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(e) Profit and general expenses; special rules. (1) The deduction made for profit and
general expenses (taken as a whole) will be based upon the importer's profits and
general expenses, unless the profit and general expenses are inconsistent with those
reflected in sales in the United States of imported merchandise of the same class or
kind from all countries, in which case the deduction will be based on the usual profit and
general expenses reflected in those sales, as determined from sufficient information.
Any State or local tax imposed on the importer with respect to the sale of imported
merchandise will be treated as a general expense. (2) In determining deductions for
commissions and usual profit and general expenses, sales in the United States of the
narrowest group or range of imported merchandise of the same class or kind, including
the merchandise being appraised, for which sufficient information can be provided, will
be examined.

(f) Packing costs. The price determined under paragraph (c) of this section will be
increased, but only to the extent that the costs are not otherwise included, by an amount
equal to the packing costs incurred by the importer or the buyer with respect to the
merchandise concerned.

(g) Assists. For purposes of determining deductive value, any sale to a person who
supplies any assist for use in connection with the production or sale for export of the
merchandise concerned will be disregarded.

(h) Unit price in greatest aggregate quantity. The unit price will be established after a
sufficient number of units have been sold to an unrelated person. The unit price to be
used when the units have been sold in different quantities will be that at which the total
volume sold is greater than the total volume sold at any other unit price.

(1) [See, 19 CFR 152.105(h)(1), Interpretative Note 1.]

(2) Interpretative Note 2. Two sales to unrelated persons occur: in the first sale, 500
units are sold at a price of $95 each, in the second sale, 400 units are sold at a price of
$90 each. In this example, the greatest number of units sold at a particular price is 500;
therefore, the unit price in the greatest aggregate quantity is $95.

(3) [See, 19 CFR 152.105(h)(3), Interpretative Note 3.]

(i) Eurther processing - (1) Quantified data. If merchandise has undergone further
processing after its importation into the United States and the importer elects the
method specified in paragraph (c)(3) of this section, deductions made for the value
added by that processing will be based on objective and quantifiable data relating to the
cost of the work performed. Accepted industry formulas, recipes, methods of
construction, and other industry practices would form the basis for the deduction. That
deduction also will reflect amounts for spoilage, waste, or scrap derived from the further
processing.

(2) Loss of identity. If the imported merchandise loses its identity as a result of further
processing, the method specified in paragraph (c)(3) of this section will not be
applicable unless the value added by the processing can be determined accurately
without unreasonable difficulty for either importers or Customs. If the imported
merchandise maintains its identity but forms a minor element of the merchandise sold in
the United States, the use of paragraph (c)(3) of this section will be unjustified. The
district director shall review each case involving these issues on its merit.
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GATT Valuation Agreement:

The provision in the GATT Valuation Agreement for deductive value is found in Article 5,
paragraphs 1 and 2 (similar to statute, 19 U.S.C. 1401a(d)).

In the Interpretative Notes, Note to Article 5, paragraph 1, states:

The term "unit price at which . . . goods are sold in the greatest aggregate quantity”
means the price at which the greatest number of units is sold in sales to persons who
are not related to the persons from which they buy such goods at the first commercial
level after importation at which such sales take place.

Note to Article 5, paragraphs 2, 3 and 4 correspond with the Customs regulations, 19
CFR 152.105(h)(1) through (3).

Note to Article 5, paragraph 5, is similar to 19 CFR 152.105(g), Assists.
In addition, Note to Article 5, paragraphs 6, 8 and 9 are found in 19 CFR 152.105(b) and

(e), Merchandise of the same class of kind, and Profit and general expenses: special
rules.

In referring to Article 5, paragraph I(a)(i) regarding profit and general expenses, Note to
Article 5, paragraph 7 states:

The "general expenses" include the direct and indirect costs of marketing the goods in
question.

With respect to superdeductive value, i.e., further processing in the country of
importation, Note to Article 5, paragraphs 11 and 12 correspond with 19 CFR
152.105(i).

In addition, Interpretative Notes, General Note, Use of generally accepted accounting
principles, paragraph 2, the relevant portion regarding deductive value states:

For the purposes of this Agreement, the customs administration of each party shall
utilize information prepared in a manner consistent with generally accepted accounting
principles in the country which is appropriate for the Article in question. For example,
the determination of usual profit and general expenses under the provisions of Article 5
[deductive value] would be carried out utilizing information prepared in a manner
consistent with generally accepted accounting principles of the country of importation.
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deduction for commissions

Judicial Precedent:

The following case involves the deduction for "the customs duties . . . currently payable
on the merchandise", provided for in 19 U.S.C. 1401a(d)(3)(A)(iv), from the appropriate
price in accordance with 19 U.S.C 1401a(d)(2)(A)(i), (ii) or (iii).

Figure Flattery, Inc. v. United States, 13 Ct. Int’l Trade 726 (1989), aff'd, 907 F.2d 141
(Fed. Cir. 1990).

The merchandise in question was assembled abroad of United States components, the
value of which was eligible for exemption from duty under item 807.00, TSUS (prior to
Harmonized System). In calculating deductive value, the Customs Service subtracted
the value of the eligible components from the unit price before reducing it by "the
customs duties currently payable on the merchandise".

The plaintiff claims that the proper method of calculating deductive value with respect to
merchandise classifiable under item 807.00, TSUS, is to reduce the sales price by the
customs duties currently payable on the merchandise prior to subtracting the value of
the United States components eligible for duty exemption from the sales price.

Customs contends that deductive value contemplates a deduction for actual duties
assessed. The duty assessed, i.e., duties currently payable, is to be based upon the
rate that is appropriate after the value of the U.S. components has been deducted from
the value of the entire article.

The Court concluded that the Customs Service interpretation is proper. The plaintiff has
not established that Customs incorrectly appraised the merchandise.

Headquarters Rulings:

deduction for commissions

Whether a commission is of the type usually paid or agreed to be paid in connection
with sales in the United States of imported merchandise that is of the same class or
kind, regardless of the country of exportation, is a question of fact determined by the
appraising officer.

544635 May 24, 1991.

The determination as to whether a commission is of the type usually paid or agreed to
be paid in connection with sales in the United States of merchandise that is of the same
class or kind, regardless of the country of exportation, is to be made by the appraising
officer, as this is a question of fact.

544806 dated Aug. 10, 1992.
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election by importer between deductive and computed value

deduction for usual profits and general expenses

19 U.S.C. 1401a(d) (3) (A) (i); 19 CFR 152.105(d) and (e); GATT Valuation Agreement,
Article 5, Paragraph I(a)(i)

The price determined under deductive value is reduced by either a commission paid or
the addition usually made for profit and general expenses. Therefore, an importer who
elects deductive value as a means of appraisement is only entitled to an adjustment of
either the commission or the addition usually made for profit and general expenses.
543065 dated June 20, 1983.

A customhouse broker's fee is either a general expense or a cost of transportation that
is deductible under deductive value.
542267 dated Apr. 3, 1981 (TAA No. 22).

In determining the deductive value of imported merchandise, the amounts designated
by the importer as salaries and wages, rent, taxes, travel, advertising, automotive
expense, and contract services are fully deductible as “general expenses” from the unit
price at which the merchandise is sold to unrelated U.S. purchasers. The general
expenses indicated are consistent with those reflected in sales in the United States of
imported merchandise of the same class or kind.

545187 dated Feb. 14, 1995.

In appraising merchandise pursuant to deductive value, demurrage fees due to
devanning, customs devanning exam costs, and harbor maintenance fees are all
deductible either as associated transportation costs from the place of delivery in the
United States or as general expenses in selling the merchandise.

546120 dated Mar. 26, 1996.

duties currently payable

19 U.S.C. 1401a(d) (3) (A) (iv); 19 CFR 152.105(d) (4); GATT Valuation Agreement,
Article 5, paragraph I(a)(iv); See Figure Flattery, Inc., v. United States, 720 F. Supp.
1008 (1989), aff'd 907 F.2d 141 (1990).

In determining the duties that are to be paid under deductive value where there is
entitlement to the partial exemption for U.S. components, "customs duties currently
payable on the merchandise concerned by reason of its importation" are arrived at after
the cost or value of the U.S. components has been deducted.

542439 dated June 12, 1981.

election by importer between deductive and computed value

19 U.S.C. 1401a(a); 19 CFR 152.101(c); GATT Valuation Agreement, Article 4 and
Interpretative Notes, General Note, Paragraph 3
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resale in the United States

Unless the importer chooses at the time of entry to use computed value to appraise the
imported merchandise, deductive value is applicable as the means of appraisement.
542765 dated Apr. 20, 1982.

If transaction value and transaction value of identical or similar merchandise cannot be
determined, then the Customs value will be based upon deductive value, unless the
importer has elected computed value.

543912 dated Apr. 19, 1988.

related party transactions
19 U.S.C. 1401a(d)(2)(B)

The resale price in the United States between two related parties cannot be used to
determine a deductive value for imported merchandise.
542267 dated Apr. 3, 1981 (TAA No. 22).

The importer purchases lamps from a related company and from other unrelated
manufacturers. Although the method described by the importer’s written transfer pricing
policy may be acceptable for establishing an arm’s length transaction, the
documentation does not support that the calculations are acceptable for purposes of

transaction value. Thus, based on the facts provided, it is appropriate to appraise the
subject merchandise using the deductive value method.
547231 dated Dec. 16, 2001.

resale in the United States
19 U.S.C. 1401a(d)(2)(B)

The first commercial level subsequent to importation is the sales price from which any
deductions are made to determine a deductive value of imported merchandise. The
base price must be taken from sales to unrelated purchasers.

544469 dated Aug. 16, 1990.

Expenses for the repacking and repackaging of merchandise incurred after Customs
release of the merchandise and in selling the merchandise in the United States are
deductible expenses incurred in connection with the selling of the merchandise in the
United States. Therefore, these expenses should be deducted in the determination of
the deductive value of imported merchandise.

546120 dated Mar. 26, 1996.

Merchandise is consigned to the importer from its related party supplier. Transaction
value is inapplicable as a means of appraising the merchandise due to the fact that
there is not sale for exportation. In addition, there is no transaction value of identical or
similar merchandise, nor is there a computed value appraisement applicable. The
importer resells the merchandise in the United States; however, it is not resold until six
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to nine months subsequent to the importation. Therefore, deductive value does not
apply. The most appropriate way to appraise the imported merchandise is to use a
modified deductive value pursuant to 19 U.S.C. 1401a(f), where the time restriction of
290 days@ enumerated in 19 U.S.C. 1401a(d) is relaxed.

546312 dated Jan. 17, 1997.

Asparagus shipped to the United States on a consignment basis is appraised pursuant
to deductive value. The deductive value is based upon weekly figures that do not
account for price adjustments to the instant importations, which may take several
months to finalize. However, section 402(d)(1) of the TAA provides that "merchandise
concerned” as provided in section 402(d) means the merchandise being appraised,
identical merchandise, or similar merchandise. All three types of merchandise may be
utilized for appraisement, and there is no indication that one type must have priority
over the other. Although Customs generally concerns itself with the sale of the goods
being valued, it is not precluded, based on the information available at or about the date
of importation, from utilizing on-going sales of identical or similar goods for
appraisement. Customs is not required to wait until the instant goods are actually sold
or the necessary information concerning such sales is made available. Assuming such
prices otherwise fit the definitions set forth in section 402(d), they may serve as the
appropriate bases of appraisement.

546602 dated Jan. 29, 1997.

With regard to appraising merchandise imported and placed in inventory for sale in the
U.S., it is determined that based on the information presented, it appears that the
portion of the merchandise that is resold within 90 days after importation must be
appraised using a deductive value method of appraisement. The merchandise sold
after the 90th day after importation must be appraised under the fallback method, i.e.
section of 402(f) of the TAA, using a modified deductive value approach. It is incumbent
on the importer to provide sufficient information and to correctly appraise their imported
merchandise. However, the final determination regarding the appropriateness of the
proposed figures, including the deductions, will be subject to the discretion of the
Customs officer at the port of entry.

546442 dated Mar. 23, 1999.

Due to financial hardship, the prospective buyer was unable to pay for the goods;
therefore, the sale was never consummated and the merchandise was abandoned.
Another company later bought the merchandise and the documentation presented
shows that the merchandise was resold in the United States in the condition in which it
was imported and that the merchandise was imported more than ninety days later.

Therefore, 19 C.F.R. 152.107(c), one of the modifications to deductive value under
section 402(f), allows more than ninety days for the importation of the merchandise.
Accordingly, the appraisement of the subject merchandise should be undertaken
pursuant to 19 U.S.C. 1401a(f), flexibly applying deductive value.

547314 dated Sep. 27, 2001.
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resale in the United States

The distributor is a U.S. company that manages the engineering, marketing, and sales
of automotive merchandise, including merchandise manufactured by the importer. U.S.
customers enter into agreements with the distributor whereby the distributor contracts
with a third party to produce the merchandise. The distributor enters into production
agreements with the importer/manufacturer, and the importer/manufacturer assumes
the following responsibilities: arrange and pay for freight and insurance; maintain title
and risk of loss until the merchandise is ready for shipment to the customer from the
U.S. warehouse; and act as importer of record for the transaction. After entry, the
importer/manufacturer arranges for storage of the merchandise in warehouses in the
United States. The transactions between the importer/manufacturer and the distributor
are not bona fide sales. Transaction value is inapplicable as a means of appraisement.
With respect to deductive value, the shipment of the merchandise and the resulting sale
to the customer may occur as late as five months after the importation of the
merchandise. Because the deductive value method may only be used when
merchandise is sold within 90 days of importation, deductive value is not an appropriate
method of appraisement. The merchandise concerned is properly appraised on the
basis of computed value. Because the importer is also the manufacturer of the
merchandise, information concerning material and processing costs should be readily
available.

548165 dated Mar. 21, 2003.

The importer, through its supplier and independent warehouse contracts, operates a
just-in-time  inventory management program whereby inventory management
warehouses are located near the importer’'s various manufacturing facilities. The
program is designed to assure adequate supplies of product that are readily available to
the importer. The importer does not take title, nor does it become obligated to pay for
the product until it is withdrawn from the warehouse. The commercial invoice price is
not the agreed upon price, and the price is not known until the merchandise is
withdrawn from the warehouse. There is no sale for exportation to the United States
upon which to base a transaction value. With respect to the use of deductive value,
merchandise is appraised on the basis of the price at which it is sold in the United
States in its condition as imported and in the greatest aggregate quantity either at or
about the time of importation, or before the close of the 90th day after the date of
importation. This price is subject to certain enumerated deductions. For any specific
entry, the importer is not able to provide the price for merchandise when it is withdrawn
and the price for the sales that take place in the greatest aggregate quantity. The
merchandise cannot be appraised under the deductive value method. The imported
merchandise should be appraised pursuant to section 402(f), value if other values
cannot be determined. In this case, the commercial invoice price is acceptable under a
section 402(f) appraisement.

548236 dated Mar. 27, 2003.
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superdeductive value

sales to unrelated persons

With regard to the use of deductive value, if there are no sales to unrelated persons at
the first commercial level after importation, then deductive value should be based on the
unit price at which the greatest number of units is sold after importation at the first level
at which sales to unrelated persons occur. Deductive value is not limited to the first sale
after importation, but can be applied to any unrelated sale after importation, provided
quantity levels are satisfied.

545481 dated Sep. 14, 1994.

similar merchandise

Honeydew melons are imported from Mexico and appraised pursuant to deductive value
using the price of similar merchandise at the greatest aggregate quantity. |If
merchandise is commercially interchangeable, (for example, the same USDA standard
grade) then the merchandise is "similar" within the meaning of the statutory language
regarding deductive value.

544784 dated Aug. 10, 1992.

The use of the unit price at which the merchandise concerned is sold in the greatest
aggregate quantity in this case is acceptable. The importer has failed to produce
evidence regarding a claim that the merchandise is of inferior quality and therefore, no
adjustment is necessary. If the merchandise is commercially interchangeable, then the
merchandise is "similar" to the imported merchandise and is acceptable in appraising
merchandise pursuant to deductive value.

544806 dated Aug. 10, 1992.

superdeductive value

19 U.S.C. 1401a(d) (2)(A)(iii); 19 CFR 152.105(c)(3); GATT Valuation Agreement,
Article 5, paragraph 2

Superdeductive value (section 402(d)(2)(A)(iii)) is proper as a means of appraisement,
so long as the cost of processing in the United States may be determined by sufficient
information and if the time limitations are satisfied.

542765 dated Apr. 20, 1982.

Defective parts imported to be repaired and resold in the United States should be
appraised under the superdeductive value method of appraisement, reasonably
adjusted under section 402(f) of the TAA.

543123 dated Dec. 20, 1983.

In determining a superdeductive value, there shall be deducted from the United States
resale price the value added by processing the merchandise after importation to the
extent that the value is based on sufficient information relating to the cost of such
processing.

543769 dated Oct. 8, 1986.
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transportation costs

transportation costs

19 U.S.C. 1401a(d)(3)(A)(ii) and (iii); 19 CFR 152.105(d)(2) and (3); GATT Valuation
Agreement, Article 5, paragraph I(a)(ii) and (iii)

The proper amount to be deducted for appraisement purposes pursuant to deductive
value is the actual costs of the transportation. An airway bill submitted in this case
serves as sufficient evidence of the actual costs of transportation.

544236 dated Oct. 31, 1988.

In a deductive value appraisement, section 402(d)(3)(A)(iii) of the TAA provides for a
deduction for usual costs associated with U.S. inland freight. Where the invoice is clear
as to the usual costs associated with the U.S. inland freight, the appropriate deduction
will be made. However, where invoices state identical costs figures, regardless of
whether the merchandise is being shipped to the distributor or directly to the importer's
warehouse, the usual costs are unclear. In such a case, sufficient evidence is not
available to make the adjustment.

544635 dated May 24, 1991.

The Mexican grower shipped the melons on consignment and through a bill of lading to
the United States. Before entering the United States, a Mexican customhouse broker
cleared the shipment through Mexican Customs. Under the deductive value method,
foreign inland freight may be deducted from the price for the subject merchandise

imported from Mexico for which there was a through bill of lading. The customhouse
charges, in contrast, are not general expenses subject to a deduction under the
deductive value method.

547826 dated Jan. 22, 2002.
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DEFECTIVE MERCHANDISE

INTRODUCTION

The Customs regulations provide the following with respect to damaged goods:

(a) Allowance in value. Merchandise which is subject to ad valorem or compound duties
and found by the district director to be partially damaged at the time of importation shall
be appraised in its condition as imported, with an allowance made in the value to the
extent of the damage . . .

19 CFR 158.12(a)

See Statement of Administrative Action.

Judicial Precedent:

United States v. Menard, Inc., 16 Ct. Int’'l Trade 410 (1992).

Invoices submitted to Customs relating to current shipments did not reflect a credit
issued by the seller for previously imported, allegedly defective merchandise. The seller
adjusted the price actually paid or payable to give the buyer credit on imported items
that were claimed to be defective. The Court indicated that the importer "failed to
exercise due care in determining the proper method of declaring the value of subject
entries." The Court also rejected the importer's argument that it is entitled to a
recoupment against Customs' claim for lost duties based upon the duties it overpaid on
the imported, allegedly defective merchandise.

Samsung Electronics America, Inc., vs. United States, 904 F.Supp. 1403 (1995).

Samsung Korea sold televisions, stereos, and other electronic equipment to its related
party, Samsung America. In addition to the purchase agreements, the parties entered
into a Servicing Agent Agreement where Samsung Korea agreed to pay for any
inspection, repair, refurbishing, or other customer requested services that Samsung
America performed on the merchandise. Samsung America claimed that approximately
4.7 percent of the articles contained latent defects detected some time after importation.
Samsung America then received compensation from Samsung Korea pursuant to its
rights under the agreement. The Court held that Samsung was not entitled to a value
allowance pursuant to 19 CFR 158.12. The Court indicated that when the merchandise
arrived in the United States, Samsung received no less than that for which it had
contracted, i.e., it did not contract only for defect-free merchandise. In addition, the
Court found it inappropriate to grant relief in accordance with 19 U.S.C.
1401a(b)(3)(A)(i), which authorizes a deduction for post-importation costs incurred for
construction, assembly, and maintenance of the imported merchandise. Samsung
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America did not incur, and consequently could not identify, the alleged post-importation
maintenance costs as part of the total payment made for the imported merchandise.
The court concluded that Customs correctly determined the transaction value of the
merchandise using the price that Samsung America paid, and that section
402(b)(3)(A)(i) of the TAA does not apply.

Samsung Electronics America, Inc., vs. United States, 106 F.3d 376 (Fed. Cir. 1997).

In this case, the appellate court held that the lower court misinterpreted the sales
contracts for the Samsung electronic equipment by incorrectly concluding that Samsung
had ordered both defect-free and defective merchandise. Rather, the agreements
between the parties show that Samsung “ordered only perfect merchandise and
contracted specifically to address the inevitability that, despite its order, ‘occasionally’
some of the merchandise delivered would contain latent manufacturing defects.” The
court held that duties are to be assessed on the value of the goods as imported, and the
value added to the goods via repair in the U.S. is added subsequent to importation. The
case was remanded for a determination of the allowance to be made in the value to the
extent of the damage.

Samsung Electronics America, Inc., vs. United States, 35 F.Supp.2d 942 (Ct. Int’'l Trade
1999), aff'd, 195 F.3d 1367 (Fed. Cir. 1999).

In the Court of Appeals’ second review of this case, the court held that in order to qualify
for an allowance in appraised value under 19 CFR 158.12(a), an importer must prove
that a specific entry contained defective merchandise and what the allowance in
appraised value should be for each entry. The Court of Appeals agreed with the Court
of International Trade, finding that Samsung proved that some of the merchandise
contained latent defects at the time of importation. However, the court held that
Samsung failed to establish which of the subject entries contained merchandise with
latent defects at the time of importation and what was their reduced value.

The court indicated that it was legally insufficient for an importer to show repair costs for
a calendar year without connecting the repair costs to particular entries. Thus, the court
concluded that Samsung did not prove that the repair costs were related with adequate
specificity to particular entries as required by 19 CFR 158.12(a).

Fabil Mfg. Co. v. United States, 56 F. Supp. 2d 1183 (Ct. Int’| Trade 1999); rev'd by 56
F. Supp. 2d 1183 (Fed. Cir. 2001).

In this case, Fabil challenged Customs’ refusal to grant an allowance in the appraised
value of imported merchandise pursuant to 19 CFR 158.12(a), due to the fact that the
merchandise was defective. The court determined that Fabil must provide clear and
convincing evidence that the imported merchandise was partially damaged at the time
of importation and that the allowance sought is commensurate to the diminution in value
caused by the defect. The court could not determine whether the merchandise actually
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contained a defect at the time of importation.” In addition, the importer could not link the
allegedly defective merchandise to entries of imported merchandise.

Saab Cars USA, Inc. v. United States, 276 F. Supp. 2d 1322 (Ct. Int’l Trade 2003), relief
granted in part and denied in part, No. 04-3, slip op. (Ct. Int’l Trade Jan. 6, 2004).

Saab Cars USA, Inc. imports automobiles into the United States from the Swedish
manufacturer Saab Automobile AB. SAAB protested Customs’ liquidation of several
entries of automobiles appraised at transaction value. Saab claimed that is should
receive allowances for defective merchandise under 19 CFR 158.12 for automobiles
with latent manufacturing defects repaired after entry under its warranty program. The
Court found that it lacked jurisdiction for claims for automobiles that were repaired after
the corresponding protest was filed. The Court denied motions for summary judgment,
finding that factual questions remained regarding whether defects existed at the time of
importation, and the amount of allowances tied to those defects.

The court reiterated its prior holding in Slip Op. 03-82, July 14, 2003, that it has no
jurisdiction where the repairs were performed after the filing of the protests. On the
expenses claimed under warranty, the court analyzed the case using the 3 part
Samsung test. The court accepted that SAAB contracted for defect-free merchandise.
However, SAAB was also required to present objective and verifiable evidence
containing some semblance of specificity which would correlate the claimed defective
merchandise to particular entries and prove the amount of the allowance for each entry.
With a few exceptions, the computer records submitted by SAAB, while they relate the
defective merchandise to particular entries though the use of Vehicle Identification
Numbers (VINs), do not describe the defects with sufficient specificity. The printouts
merely list the name of the vehicle part or component that was allegedly defective; and
nothing indicates how the component was defective or what type of repair was
performed. (The court gives an example of one claim for "upholstery" and indicates that
this item represents the utter lack of specificity that "plagues" the entire spreadsheet.
No one can figure out from this one word description whether the upholstery was
defective at importation.) In fact, SAAB was able to retrieve more detailed records that
it submitted for a few claims, but claimed it was prohibitively expensive to do so for all
entries. The court indicated that the fact that to do so would be costly does not relieve
SAAB of its legal obligation to prove its entitlement to an allowance by a preponderance
of the evidence. Thus, except for a few claims, the Court denied SAAB’s claims for
allowances under 19 CFR 158.12 for repairs made under its warranty program. As to
the class of expenses known as port repairs (which are done at the port of importation),
the court held that SAAB was entitled to an allowance. Although the same type of
evidence was offered, the court was not concerned as it was with the warranty claims,
that the repairs may have been made to fix damage resulting from intervening
circumstances. The fact that the repairs were made at the port almost immediately after
importation was sufficient. The port repair expenses were a smaller part of the total
claim.
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Fabil Manufacturing Co. v. United States, 23 Ct. Int'l Trade 395 (1999), reversed and
remanded, 237 F.3d 1335 (Fed. Cir. 2001).

This case is an appeal from the Court of International Trade’s grant of summary
judgment for the government by refusing to grant an allowance in the appraised value of
imported merchandise claimed to be defective by the importer/appellant, Fabil
Manufacturing. The importer/appellant purchased jackets bearing the Coca-Cola logo
and imported them into the United States. The jackets were to be machine washable;
however, subsequent to importation, Fabil discovered that when the jackets were
washed, the logos “disintegrated and ruined the jackets”, and that as a result of the
defect, purchasers returned the jackets to Fabil. Essentially, the jackets were alleged to
be completely worthless. The Court of International Trade, citing the authority to reduce
the valuation of defective imported merchandise pursuant to 19 CFR 158.12, states that
“section 158.12 requires the value for defects or damage to be associated with the entry
appraised, so any refund on duty paid can be determined based on the specific entry at
issue.” In this case, Fabil claims that all the merchandise covered by the entries were
defective. In these circumstances, the Court of Appeals for the Federal Circuit found on
appeal that there appears to be no reason to require Fabil to tie the defective
merchandise to any entry or group of entries. Therefore, the lower court’'s summary
judgment was reversed, and the case was remanded to that court for further
proceedings.

Volkswagen of America, Inc., v. United States, 4 F. Supp. 2d 1259 (Ct. Int'l Trade
1998), cross-mot. for summ. judgment denied, 277 F. Supp. 2d 1364 (Ct. Int'l Trade
2003).

Volkswagen of America (VW) is an importer of automobiles for subsequent resale in the
United States. After importation, VW discovered that some automobiles were defective,
and pursuant to various consumer warranties, VW repaired the defects and tracked the
repairs by Vehicle Identification Numbers (VIN’s). Computer records held by VW
indicated the cost of repair for each warranty repair and reimbursement by the seller for
warranty repairs. In citing to 19 CFR §158.12 that allows for an allowance in value for
merchandise partially damaged at the time of importation, the Court rejected Customs
argument that the port director has to discover defects at the time of importation in order
for 19 CFR §158.12 to apply. That section applies to defects existing at the time of
importation, regardless of whether the defects are discovered by the port director at the
time of importation. The Court cites Samsung lll, 35 F.Supp.2d 945-46, and sets forth
three requirements for an importer to successfully claim an allowance pursuant to 19
CFR §158.12. First, the importer must show that it contracted for “defect-free”
merchandise. Second, the defective merchandise must be linked to specific entries.
Third, the importer must prove the amount of the allowance for each entry. In this case,
VW has shown that it in fact contracted for “defect-free” merchandise. The warranty
itself is evidence of an intent to provide defect-free merchandise. VW also provided
evidence regarding descriptions of repairs to each vehicle, and connected each vehicle
repaired to a specific entry through VIN’'s. Finally, VW has provided detailed repair
records that indicate the costs for repairs. Through the VIN’'s, VW can tie the repair
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costs to each entry. The Court denied both VW’s and Customs’ motions for summary
judgment. Factual issues remain regarding whether defects existed at the time of
importation and the amount of allowances linked to those defects, and provides the
basis for new, relevant evidence to be produced by VW to meet the burden of proof at
trial. In addition, the Court found it did not have jurisdiction over the automobiles that
were repaired after the date VW filed its protests.

Headquarters Rulings:

allowance in price

The importer and its related party manufacturer have agreed to a .75 percent discount
that is given on every shipment to cover any defective merchandise. This discount is
deducted from the FOB Hong Kong value of the merchandise and it is reflected on the
commercial invoice. Because the price actually paid or payable reflects the discount,
then this discount should be taken into account in determining the transaction value of
the imported merchandise.

544371 dated June 11, 1990.

Ceiling fans are imported into the United States by the importer from various vendors
and are accompanied by invoices that list an original and an adjusted price. The
importer pays the adjusted price that is determined by a set percentage, labeled as a
defective allowance and deducted from the original price. The method described is
used by the vendors to reimburse the importer for damaged or defective goods in a
current shipment. The figure ranges from 1 — 7 percent, depending on the vendor and
its prior two-year history of shipping defective goods. The defective allowance is not
part of the price actually paid or payable.

544762 dated Jan. 17, 1992; 544841 dated Jan. 17, 1992.

No allowance is made in the value of merchandise where it is claimed that the
merchandise is defective but no evidence is presented to support that claim. Despite
being asked by Customs for information regarding the claim that the merchandise was
defective, the importer failed to do provide and documentation.

544879 dated Apr. 3, 1992.

An allowance can be made in the value of imported merchandise to the extent of the
claimed damage if the import specialist determines at the time of importation that the
merchandise was in fact defective.

544973 dated Jan. 11, 1993.

The importer received gloves from the foreign seller; those gloves were found to be
defective. The seller was promptly notified of the defect in writing, and the seller
acknowledged the defect and explained the cause. The importer was then
compensated for the defect, thereby changing the price actually paid or payable. The

134



Customs Valuation Encyclopedia
June, 2004 DEFECTIVE MERCHANDISE

allowance in price

refund, together with the notice sent to the seller and the seller's written
acknowledgment in return, suffices to permit an allowance in the value of the gloves.
545231 dated Nov. 5, 1993.

An importer of automobiles alleges that vehicles staged at the dock in Japan for
shipment to the United States were exposed to an acid rain shower and were damaged.
By authority of 19 CFR 158.12(a), the vehicles that were defective at the time of
importation are entitled to an allowance in their value to the extent of the damage. With
regard to vehicles that are repaired, an allowance in the value of the vehicles may be
made equal to the repair costs in instances where Customs is satisfied that the repairs
were made on account of acid rain damage and reasonable and well-documented repair
costs are presented to Customs.

545192 dated Jan. 4, 1995.

Insufficient evidence has been submitted for corroborating the importer’s claim that the
imported dresses were defective at the time of importation. Although the importer has
submitted some evidence pertaining to the price at which it intended to sell the imported
merchandise and the price at which it was eventually sold, this evidence is insufficient to
establish that the merchandise was defective at the time of importation. A lower resale
price than that which was originally anticipated could result from a variety of factors.
Consequently, no adjustment in the appraised value is warranted.

545658 dated Feb. 3, 1995.

The importer purchased shorts from various foreign sellers. Subsequent to importation
and sale in the United States, customers of the retailer began returning the shorts with
complaints that the zippers were defective. Some of the shorts were repaired and
invoices documented the actual repair costs. The importer agreed to pay the retailers a
certain sum for the retailer's costs of recalling and returning the merchandise, lost
profits, and lost customer goodwill. An allowance in the value of the repaired imported
shorts may be made equal to the demonstrated repair costs. Allowances based on the
resale price of the shorts less the buyer’'s expenses, the sale allowance paid by the
buyer to the retailer, or the difference between the original sale price and the resale
price of the merchandise are impermissible. Such allowances can not be made where
the buyer fails to prove that the resale prices—allowances and expenses must have a
direct correlation to the extent of the damage.

545534 dated May 15, 1995.

The imported merchandise was appraised based upon the price specified in the
contract on the pro-forma invoice submitted at the time of entry. However, the importer
claims than an allowance should be given because the imported product did not meet
the specifications of the contract and, consequently, the seller reduced the price. Based
upon the evidence submitted, Customs is satisfied that the merchandise was imported
in a defective condition and that an allowance should be made in this case.

545959 dated Apr. 22, 1996.
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The importer purchased wearing apparel from a related party seller and then sold the
merchandise to its U.S. customer. The U.S. customer returned the merchandise to the
importer and claimed that the garments were defective. The importer then sold a
portion of the merchandise to other retailers at a lesser value than anticipated.
Insufficient evidence was presented to demonstrate any correlation between the
claimed value allowance and the extent of the damage. In addition, insufficient
evidence was presented to show that the price actually paid or payable by the importer
was lowered due to the defects or that the amounts the importer indicated in its charge
back statement reflected the extent of the damage or defect. No allowance for the
claimed defective merchandise is warranted.

546150 dated July 11, 1996.

The importer purchased yarn from a foreign seller and then resold the yarn to a
company in the United States. During the dying process, it is alleged that the yarn
would not dye properly because it was contaminated with polypropylene and vegetable
matter. The foreign seller was notified and the importer received a credit to cover the
cost of removing the contaminants. The importer has not provided sufficient,
independent evidence that corroborates the claim that the yarn was defective at the
time of importation. An analysis of the yarn by a Customs laboratory indicates that the
sample was composed wholly of wool fibers, and that the yarn was not contaminated or
defective. There is insufficient evidence to support a finding that the imported
merchandise was partially damaged at the time of importation; therefore, no adjustment
in the appraised value is warranted.

546354 dated July 19, 1996.

There is insufficient evidence available to substantiate the importer’'s claim that the
imported merchandise was defective when imported or to indicate that the merchandise
was of a lesser quality than that which was ordered. Regarding the alleged defect,
there is no evidence of communications between the importer and its supplier or
between the importer and its customers. The price reduction is not considered in
determining transaction value.

546311 dated Sep. 19, 1996.

Imported merchandise, which is of a lesser quality than ordered and paid for, should be
granted a defective merchandise allowance and appraised at a lower value. However,
adjustments can only be made where there is clear and convincing evidence to
establish that the merchandise was defective at the time of importation. Insufficient
evidence has been submitted to demonstrate that the merchandise was imported in a
defective condition and that there was any correlation between the claimed value
allowance and the extent of the alleged damage. No allowance for the claimed
defective merchandise is warranted.

546661 dated Oct. 7, 1998.
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Sufficient evidence was provided to establish that the merchandise was defective at the
time of importation and that an adjustment of the price occurred between the buyer and
foreign seller for the defective merchandise. Thus, the imported merchandise is
appraised pursuant to the transaction value with an allowance granted pursuant to 19
CFR 158.12 in the amount of the price adjustment.

547062 dated May 7, 1999.

Sufficient evidence was submitted to substantiate that the merchandise was damaged
at the time of importation and should be appraised in its lesser condition as imported.
The actual repair costs were, in fact, a measure of the extent of the damage to the
merchandise. Therefore, an allowance in appraised value of the subject merchandise
may be equal to no more than the amount of the actual repair costs. No allowance
should be made for the expenses for overseeing and examining the repair work,
transportation involved in the repair work, and the expense of the warehouse facility.
Those costs are not the actual costs of the repair work and should not be included in the
calculation of the allowance because those expenses do not have a direct correlation to
the extent of the damage.

547042 dated June 17, 1999.

The information provided was insufficient to establish that the imported merchandise
was defective, in that it didn't show a value allowance that correlated to the claimed
defective nature of the imported merchandise. Therefore, an allowance pursuant to 19
CFR 158.12 for the merchandise is not warranted.

546761 dated Sep. 23, 1999.

The defective allowances paid to the importer by the manufacturer are rebates.

Any rebate of, or other decrease in, the price actually paid or payable that is made or
otherwise effected between the buyer and seller after the date of the importation of
merchandise into the United States shall be disregarded in determining the transaction

value. Additionally, the port will not award a defective merchandise allowance when the
allowance sought is an estimate that is not tied to specific entries and where the
importer can not demonstrate a link in diminution in value due to defects in specific
merchandise to particular entries.

548093 dated Apr. 26, 2002; aff’'d by 548184 dated Nov. 5, 2002.

defective parts returned to the U.S.

Defective parts imported to for repair and resold in the United States should be
appraised using the superdeductive value method of appraisement, reasonably
adjusted under section 402(f).
543123 dated Dec. 20, 1983.
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Defective parts returned to the United States for replacement are not considered "sold"
for exportation to the United States, and transaction value is eliminated as a means of
appraisement.

543288 dated Nov. 26, 1984.

The importer purchased and imported parts that were manufactured abroad. The parts
were then exported out of the United States to a foreign subsidiary. Subsequently, some
of the parts would break, thereby necessitating their return to the United States. When
merchandise is returned to the United States, adjustments to the original purchase price
in accordance with generally accepted accounting principles are made in order to
properly appraise the merchandise.

543637 dated Dec. 2, 1985.

A U.S. company imports merchandise from a related party in Canada for repair at the
importer's U.S. facility. There is no sale between the parties, nor are there any sales of
identical or similar merchandise available on which to base a transaction value. The
importer does not resell the merchandise in the United States, thereby eliminating
deductive value as a means of appraisement. There is insufficient information available
to appraise the merchandise pursuant to the computed value method. The merchandise
is properly appraised pursuant to section 402(f) at seventy percent of the standard cost
of new equipment. This is the inventory value of the goods in the Canadian company's
accounting records.

544377 dated Sep. 1, 1989.

defective merchandise imported
19 CFR 158.12(a)

The claim that merchandise purchased and appraised at a certain level of quality is in
fact of a lesser quality than that which was ordered must be supported by clear,
concise, and convincing evidence.

543106 dated June 29, 1983.

Where it is discovered subsequent to importation that the merchandise being appraised
is defective, allowances will be made. However, the importer has failed to establish by
satisfactory evidence that the merchandise was imported in a damaged condition.
Therefore, no adjustment may be made in this case.

543091 dated Sep. 29, 1983.

Defective parts imported into the United States for repair and later resold in the United
States should be appraised under the superdeductive value method of appraisement,
reasonably adjusted under section 402(f) of the TAA.

543123 dated Dec. 20, 1983.

The importer submitted sufficient evidence for Customs to conclude that aircraft
components, in their condition as imported, were defective. Where it is discovered
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subsequent to importation that the merchandise being appraised is defective,
allowances will be made. In this case, the dutiable value should be represented by the
manufacturer's statement of the "realistic scrap value" of the merchandise.

543240 dated Aug. 10, 1984.

The importer returned certain defective equipment to the manufacturer and, in return,
the manufacturer provided a refund to the importer. Under the circumstances in this
case, an allowance is made for the defective merchandise that is returned.

543537 dated Feb. 14, 1986.

The importer purchased blouses from a foreign seller. Upon importation, the blouses
were shipped to the retailer's individual stores. After the retailer began to sell the
blouses, it was discovered that there were deficiencies in the stitching of the blouses.
The retailer returned the unsold merchandise to the importer and cancelled the balance
of its purchase orders. Upon being made aware of the defective blouses, the importer
refused delivery of additional shipments of the merchandise. The importer later sold all
the blouses for which it had accepted delivery on an off-price basis. The importer has
been unable to negotiate a settlement with the foreign seller. There is insufficient
evidence from which the Customs can determine that the imported merchandise was
partially damaged at the time of importation. The importer must provide clear and
convincing evidence to support a claim that merchandise purchased and appraised as a
certain quality was in fact of a lesser quality, thus warranting an allowance in duties.
The remedies available under 19 CFR 158.11 and 19 CFR 158.12 are not applicable.
The importer is not entitled to an adjustment in appraised value of the blouses.

544986 dated Mar. 21, 1994.

The importer failed to provide sufficient evidence that the imported merchandise was of
a lesser quality than that ordered. The importer is not entitled to an allowance in the
appraised value of the imported merchandise.

545613 dated May 31, 1994.

The information provided was insufficient to establish that the imported merchandise
was defective because it failed to demonstrate that the allowance sought correlated to
the claimed defective nature of the imported merchandise. Therefore, an allowance
pursuant to 19 CFR 158.12 for the merchandise is not warranted.

546761 dated Sep. 23, 1999.

The importer claimed that the jackets were defective after discovering that they were not
water-resistant at the time of importation. The importer failed to present purchase
orders or invoices attesting to the fact that water-resistant jackets were ordered, nor is
there objective evidence from an unbiased source that the jackets were defective at the

time they were imported to the U.S. There is insufficient evidence to support a finding
that jackets were defective at the time of importation. Accordingly, the importer is not
entitled to an adjustment in the appraised value of the imported merchandise.

547060 dated Mar. 8, 2000.
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in-transit damage to imported goods

Merchandise dutiable under transaction value does not include the value of repairs for
in-transit damage that occurred in a third country and which merely restores the
merchandise to its original condition, even if replacement parts were needed. However,
the addition of parts to merchandise while in a third country when that addition
enhances the value of the merchandise may be sufficient to make the third country the
country of exportation, and rendering transaction value inapplicable.

542516 dated Oct. 7, 1981 (TAA No. 39); modified by 543737 dated July 21, 1986.

price renegotiation

The Statement of Administrative Action provides that where it is discovered subsequent
to importation that the merchandise being appraised is defective, an allowance will be
made. If the defect is discovered within the statutory protest period, and the protesting
party submits evidence that the price was lowered due to a defect, an allowance should
be taken into account.

543061 dated May 4, 1983.

Merchandise that does not meet contractual terms requiring visas for entry will not be
considered as "defective goods." A post-importation price reduction is not considered in
determining the price under transaction value.

543609 dated Oct. 7, 1985.

As a result of late delivery of imported merchandise, the importer receives a ten percent
decrease in the purchase price. This refund is disregarded in determining transaction
value because the rebate is effected after the date of importation of the merchandise.
543537 dated Feb. 14, 1986.

subsequently imported merchandise discounted

The importer received a credit on future shipments of merchandise in settlement of a
claim for previously imported merchandise that was defective and/or second quality.
The markdown represents an indirect payment and it is properly part of the price
actually paid or payable for the subsequent shipment when determining the transaction
value of the imported merchandise.

543772 dated July 11, 1986.

Reductions in price for current shipments in satisfaction of a debt owed the buyer by the
seller resulting from the previous shipment of defective goods constitute indirect
payments and are properly part of the price actually paid or payable of the current
shipments in determining transaction value.

543766 dated Sep. 30, 1986; 543830 dated Nov. 7, 1986.
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The importer is owed a credit as a result of defects in a prior shipment and this credit is
applied against a later shipment. Although it was not intended at the time that the initial
shipment was imported that a part of its purchase price would be applied to other
goods, the overpayment on the initial shipment is an indirect payment for part of the
later shipment.

543830 dated Nov. 7, 1986.

warranty provisions

The consideration paid for imported merchandise, i.e., the price actually paid or
payable, includes all charges paid for any warranty that is a guarantee that the
merchandise will be free from any defects. The warranty attaches to and is an integral
part of the imported merchandise and the payments made for this warranty are part of
the consideration paid for the merchandise. The charge at issue is properly part of the
price actually paid or payable for the merchandise.

542699 dated Mar. 10, 1982.

An article imported under warranty and subsequently found to be defective by the
importer is exported for repairs and later re-imported. The duty is assessed upon the
value of the repairs or alterations. It is irrelevant that the article is under warranty and
that the repairs have been performed at no cost to the importer.

543142 dated May 7, 1984; 543180 dated July 17, 1984.

Defective watches are returned to the U.S. importer for repair. The defective watches
are then exported from the United States to the importer's related party in the
Philippines for repair and return. The watches are then repaired and re-sold back to the
importer at prices that cover the cost of repairs plus a mark-up. Under these
circumstances, the defective watches acquired by the importer and sent to the related
party for repair are considered assists. The value attributed to the defective watches in
this case is equal to the costs incurred in transporting the watches to the related party's
plant.

544241 dated Jan. 12, 1989.

The importer sells imported merchandise to U.S. consumers and guarantees the quality
of the merchandise by means of a warranty. Initial returns of defective merchandise are
repaired by the importer and resold as second quality merchandise. The importer also
contracts with unrelated service centers to repair defective merchandise. These service
centers invoice the importer for the total cost of repair. The amount for the warranty is
included in the total payment transferred from the importer to the foreign seller in
exchange for the imported merchandise. It is properly part of the price actually paid or
payable and dutiable pursuant to transaction value.

544394 dated Oct. 9, 1990; 544368 dated Oct. 9, 1990; 544370 dated Oct. 9, 1990;
544574 dated Nov. 14, 1990.
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DIRECT COSTS OF PROCESSING

INTRODUCTION

19 CFR 10.178- Direct costs of processing operations performed in the beneficiary
developing country.

(a) Items included in the direct costs of processing operations. As used in [section]
10.176, the words "direct costs of processing operations" means those costs either
directly incurred in, or which can be reasonably allocated to, the growth, production,
manufacture, or assembly of the specific merchandise under consideration. Such costs
include, but are not limited to: (1) All actual labor costs involved in the growth,
production, manufacture, or assembly of the specific merchandise, including fringe
benefits, on-the-job training, and the cost of engineering, supervisory, quality control,
and similar personnel; (2) Dies, molds, tooling, and depreciation on machinery and
equipment which are allocable to the specific merchandise; (3) Research, development,
design, engineering, and blueprint costs insofar as they are allocable to the specific
merchandise; and (4) Costs of inspecting and testing the specific merchandise.

(b) ltems not included in the direct costs of processing operations. Those items which
are not included within the meaning of the words "direct costs of processing operations"
are those which are not directly attributable to the merchandise under consideration or
are not "costs" of manufacturing the product. These include, but are not limited to: (1)
Profit; and (2) General expenses of doing business which are either not allocable to the
specific merchandise or are not related to the growth, production, manufacture, or
assembly of the merchandise, such as administrative salaries, casualty and liability
insurance, advertising, and salesmen's salaries, commissions, or expenses.

Headquarters Rulings:

direct costs of processing operations
19 CFR 10.178

If costs for certain research and development necessary for the production of imported
merchandise are not included in the appraised value of imported merchandise, then
such costs would not be included in the "direct costs of processing operations" for
purposes of GSP.

T.D. 81-282 dated Oct. 16, 1981.

A royalty fee paid in exchange for engineering and design information constitutes a cost
that will be directly incurred in the production of the merchandise under consideration.
Therefore, inasmuch as the price will encompass all production costs, including the
royalty payment, then the royalty payment is deemed to be part of the direct costs of
processing operations.

543155 dated Dec. 13, 1983.
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Interest on a loan is considered to be a general expense under computed value.
Because general expenses are not considered to be direct costs of processing pursuant
to 19 CFR 10.178, the interest expense in question in this case may not be included in
computing the thirty-five percent requirement for GSP eligibility.

543159 dated May 7, 1984.

Freight and handling costs are not costs incurred in the production of the imported
merchandise and, therefore, may not be included as part of the direct costs of
processing operations. However, such costs may be included in the cost of materials
produced in the beneficiary developing country to the extent provided for in section
10.177(c)(1)(ii) of the Customs regulations. In addition, costs incurred for "fuel and other
materials" and "electricity" may be included in the direct costs of processing operations
only to the extent that they are allocable to the specific merchandise and are related to
the production of the merchandise.

543538 dated July 31, 1985.

143



Customs Valuation Encyclopedia
June, 2004 DISCOUNTS

Introduction

DISCOUNTS

INTRODUCTION

The following section in the Customs regulations provides guidance with respect
to discounts:

Price actually paid or payable- (1) General. In determining the transaction value, the
price actually paid or payable will be considered without regard to its method of
derivation. It may be the result of discounts, increases, or negotiations . . . .

(emphasis added)

19 CFR 152.103(a)(1)

The regulations further cite an example which is relevant: Example 5. A seller offers
merchandise at $100, less a two percent discount for cash. A buyer remits $98 cash,
taking advantage of the cash discount.

The transaction value is $98, the price actually paid or payable.

19 CFR 152.103(a)(1), Example 5.

Additionally, the Statement of Administrative Action states the following:

Changes in a price actually paid or payable which are arrived at subsequent to the time
of importation shall not be taken into account in determining a transaction value. This
would apply to renegotiation, deferred quantity discounts, or rebates. (emphasis added)

GATT Valuation Agreement:

CCC Technical Committee Advisory Opinions 5.1, 5.2 and 5.3 regarding Cash
Discounts state the following:

Advisory Opinion 5.1

1. When, prior to the valuation of imported goods, a buyer has availed himself of a cash
discount offered by the seller, should that cash discount be allowed in determining the
transaction value of the goods?

2. The Technical Committee on Customs Valuation expressed the following view:

Since the transaction value under Article 1 of the Valuation Agreement is the price
actually paid or payable for the imported goods, the cash discount should be allowed in
determining the transaction value.

Advisory Opinion 5.2

1. When a cash discount offered by the seller is available but payment for the goods
has not yet been made at the time of valuation, would the requirement of Article 1.1(b)
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of the Agreement [condition or consideration for which a value cannot be determined]
preclude using the sale price as a basis for the transaction value?
2. The Technical Committee on Customs Valuation expressed the following view:

The fact that a cash discount, although available, has not been availed of because
payment has not yet been made at the time of valuation, does not mean that the
provisions of Article 1.1(b) apply; there is, thus, nothing that precludes using the sale
price in establishing transaction value under the Agreement.

Advisory Opinion 5.3

1. When a cash discount is available to the buyer but payment has not been made at
the time of valuation what amount should be accepted as a basis for transaction value
under Article 1 of the Agreement?

2. The Technical Committee on Customs Valuation expressed the following view:

When a cash discount is available but payment has not yet been made at the time of
valuation, the amount the importer is to pay for the goods should be taken as the basis
for transaction value under Article 1. Procedures for determining what is to be paid may
vary; for example, a statement on the invoice might be accepted as sulfficient evidence
or a declaration by the importer as to the amount he is to pay could be the basis for
action, subject to verification and to possible application of Articles 13 and 17 of the
Agreement.

Advisory Opinion 15.1 deals with Quantity Discounts and states the following:

1. Quantity discounts are deductions from the price of goods allowed by the seller to
customers according to the quantities purchased over a given basic period.

2. The GATT Valuation Agreement makes no reference to a standard quantity which
would need to be taken into consideration when deciding whether the price actually paid
or payable for the imported goods is a valid basis for the determination of the Customs
value under Article 1.

3. It therefore follows that for Customs valuation purposes it is the quantity which has
determined the unit price of the goods being valued when they were sold for export to
the country of importation that is relevant. Thus quantity discounts arise only when it is
shown that a seller sets the price for his goods according to a fixed scheme based upon
the quantity of the goods sold. Such discounts fall into two broad categories:

(1) those established prior to the importation of goods, and

(2) those established subsequent to the importation of

goods.

4. These considerations are illustrated by the following examples.

General facts

5. There is demonstrated evidence that the seller offers the following quantity discounts
on the goods purchased within a given specified period e.g. a calendar year. 1 to 9 units
- no discount; 10 to 49 units - 5% discount; over 50 units - 8% discount. In addition to
the above discounts a further discount of 3% is granted at the end of a specified period
calculated retrospectively by reference to the total quantity purchased in that period.

Example 1
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6. First situation: Importer B in country X purchases and imports 27 units in a single
shipment. The invoice price reflects a 5% discount.

7. Second situation: Importer C in country X purchases 27 units in a single transaction
at a price which reflects a 5% discount but imports them in 3 separate shipments each
comprising 9 units.

Valuation treatment

8. In both situations, the Customs value is to be determined on the basis of the price
actually paid or payable for the imported goods, i.e., those prices reflecting a 5%
discount which contributed to the setting of those prices.

Example 2

9. Subsequent to the purchase and importation of the 27 units, importers B and C
purchase and import within the same calendar year a further 42 units (i.e., a total of 69
units each). The price charged to both B and C for the second purchase of 42 reflects
an 8% discount.

10. First situation: Importer B's first purchase of 27 units and the second purchase of 42
units are the subject of two separate contracts which are entered into in the context of
an initial general agreement which provides for the cumulative progressive discounts
between the buyer and seller.

11. Second situation: The position is as in the first situation above except that importer
C's purchases are not the subject of an initial agreement. The cumulative progressive
discounts are however offered by the seller as a feature of his general terms of sale.
Valuation treatment

12. With respect to both situations the 8% discount on the 42 units is a feature of the
seller's price; it contributed to the setting of the unit price of the goods when they were
sold for export to the country of importation. It therefore follows that it should be allowed
in determining the customs value of those goods.

13. In this respect the fact that the quantity discount is granted by the seller taking into
account quantities purchased previously by the buyer does not means that the
provisions of Article 1.1(b) apply [condition or consideration for which a value cannot be
determined)].

Example 3:

14. In this example, the position is as in example 2 above except that the discounts are
also granted retrospectively. In each case the importer purchases and imports 27 units
and a further 42 units within the same calendar year.

15. For the first shipment of 27 units B is charged a price which reflects a 5% discount
and for the second shipment of 42 units, the price charged reflects an 8% discount with
an additional reduction representing a further discount of 3% on the first shipment of 27
units.

Valuation treatment

16. The 8% discount on the 42 units should be allowed in determining the Customs
value of the imported goods. However, the additional 3% discount granted
retrospectively should not be allowed for the second importation as it did not contribute
to the setting of the unit price of 42 units being valued but relates to the previously
imported 27 units. As to the treatment to be accorded by Customs to the 27 units,
guidance is already provided in advisory opinion 8.1 on credits in respect of earlier
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transactions [see, chapter on INDIRECT PAYMENTS, infra.] and commentary 4.1 on
price review clauses [see, chapter on FORMULAS IN DETERMINING THE PRICE
ACTUALLY PAID OR PAYABLE, infra.]

Example 4

17. After all importations during the specified period have been completed, an
accounting is taken. On the basis of the total quantity which had been imported during
the period, the importer qualifies for an additional 3% discount.

Valuation treatment

18. The discount of 3% granted retrospectively cannot be taken into account for the
reasons set out in paragraph 16. However, it should be noted that the Committee has
already provided guidance in advisory opinion 8.1 on credits in respect of earlier
transactions and commentary 4.1 on price review clauses.

Headquarters Rulings:

early payment discount

The importer and manufacturer have agreed, prior to exportation of the merchandise,
that an early payment discount will be applied if payments are made prior to the date
payment is required under a purchase order. Where it is established that such a
discount is agreed upon to prior to exportation, and the price actually paid or payable
reflects the discount, then the discount is taken into account in determining transaction
value.

544791 dated Mar. 11, 1992.

A discounted price must be agreed upom and effected prior to importation in order for
the discounted price to constitute the price actually paid or payable. The importer did
not submit evidence indicating that it took advantage of a two percent 245 day discount”
that the importer alleges was agreed to by the seller. Because no evidence of the
discount was presented, it is not considered in the determination of transaction value.
546037 dated Jan. 31, 1996.

price actually paid or payable
19 CFR 152.103 (a) (1)

A discount will be considered in determining transaction value as long as the discount is
actually taken so as to reduce the net amount "actually" paid or payable for the
merchandise when sold for export to the United States.

542559 dated Aug. 18, 1981.

Where a seller discounts its price for certain merchandise to a buyer, and the discount
is agreed to and effected prior to importation of the merchandise, the discounted price
clearly constitutes the price actually paid or payable for the merchandise.

543302 dated Nov. 1, 1984.
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As a result of late delivery of imported merchandise, the importer receives a ten percent
discount or decrease in the purchase price. This refund is disregarded in determining
transaction value because the rebate is effected after the date of importation of the
merchandise.

543537 dated Feb. 14, 1986.

The importer and its related party manufacturer have agreed to a .75 percent discount
that is given on every shipment to cover any defective merchandise. This discount is
deducted from the FOB Hong Kong value of the merchandise and is reflected on the
commercial invoice. Because the price actually paid or payable reflects the discount,
this discount should be taken into account in determining the transaction value of the
imported merchandise.

544371 dated June 11, 1990.

A U.S. company solicits orders in the United States for printing paper. The company’s
role is that of a sales agent for the sellers. The sellers offer a range of discounted
prices from the list prices, which are known as market, grade, quantity and merchant
discounts. The discounts are either conditional or unconditional. A discount is
unconditional when there are no specified purchasing obligations placed on the
customer. A conditional discount is monitored for performance compliance where a
customer is to fulfill specified purchasing obligations. Market, merchant and grade
discounts are unconditional, and quantity discounts are conditional. The unconditional
discounts are figured into the value declared at entry and are reflected on the invoices
presented to Customs. In cases where a conditional discount is granted at the time of
order placement because the order meets the size required for a quantity discount, no
amount is rebated and the discount is figured into the declared value at the time of entry
and is reflected on the invoice presented to Customs. However, there are situations
with regard to the conditional discounts where the discounts are credited to the
customer’s account at the end of the obligatory period. In such cases, the discount is
not reflected in the entered value because it is not credited to the customer’s account
until after the time of entry. With respect to both the unconditional and conditional
discounts that are indicated on the invoice at the time of entry when no amount is
rebated, these discounts are taken into consideration in determining transaction value.
In those instances where the customer has not yet fulfilled the specified purchasing
obligation at the time of entry, the conditional discounts are not taken into consideration
in determining transaction value.

545659 dated Oct. 25, 1995.

An importer receives a five percent discount from its supplier of costume jewelry. The
supplier has agreed to the discount because the importer is remodeling its retail stores,
and the supplier is contributing to the remodeling in hopes that the stores will attract
more customers and boost sales. The discount is unconditional and is not taken in
satisfaction of a debt owed by the seller. In addition, the discount is agreed to and is in
effect prior to the importation of the merchandise. The five percent discount is not
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renegotiation of price

included in the price actually paid or payable for the imported merchandise if it is
reflected on the invoice presented to Customs at the time of importation.
547144 dated Nov. 20, 1998.

quantity discounts

See Statement of Administrative Action; GATT Valuation Agreement, CCC Technical
Committee Advisory Opinion 15.1.

The importer receives a quantity discount, i.e., the inclusion of an additional piece of
merchandise when a specific number of items have been purchased (one extra with the
purchase of ten). The price actually paid or payable is based upon the entire shipment
and not upon the value of each individual article. The quantity discount is disregarded in
determining transaction value.
542741 dated Mar. 30, 1982.

A retroactive volume discount received after the importation of the merchandise is not
considered in determining the transaction value of the imported merchandise.
543662 dated Jan. 7, 1986.

The unit purchase price of merchandise is determined by a schedule in the contract,
which provides for a price reduction as the quantity purchased increases. The contract
specifically provides for a purchase price adjustment if the minimum number of items is
not purchased. The buyer's payment to the seller represents the price actually paid or
payable.

544205 dated Dec. 12, 1988.

Prior to the importation of the merchandise, the importer and the foreign vendor/seller
agree to a volume discount program wherein the seller discounts its price for certain
merchandise. The discount is agreed to and effected prior to the importation of the
merchandise. The discounted price constitutes the price actually paid or payable for the
imported merchandise.

547210 dated Mar. 25, 1999.

renegotiation of price

The buyer and seller agree that merchandise is to be exported on a specified date. The
merchandise is shipped subsequent to that date and the importer refuses to pay for the
goods at the negotiated price. Rather than cancel the contract, the parties agree to a
reduction in price. The price actually paid or payable in this case is represented by the
original contract price. These prices were in effect when the merchandise was sold for
exportation. Nothing in the original agreement between the parties allowed for a price
reduction due to the seller's late delivery. The price was not reduced prior to
exportation and the discount is disregarded in determining transaction value.

544628 dated Mar. 11, 1992.
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renegotiation of price

Cigarettes are imported into the United States. The importer submits an invoice to
Customs that indicates a $320 per case price and a $319 per case discount. The
importer alleges that the cigarettes should be appraised at $1 per case. The reduction
in price represents a credit to the importer for a previous shipment involving slow-
moving goods. The reduction in price is not to be considered in determining the price
actually paid or payable for the current shipment. This claimed reduction in price
represents satisfaction of a debt owed the buyer by the seller resulting from the
previous shipment and constitutes an indirect payment which is part of the price actually
paid or payable.

546132 dated Apr. 10, 1996.

The renegotiated invoice price, accounting for both late delivery and a faster, more
costly means of transportation, appropriately represents the transaction value. The
terms of sale changed from FOB Port of Origin to C&F Port of Destination, so that the
invoice price took into consideration the price reductions as negotiated by the buyer and
the seller prior to shipment.

547178 dated Jan. 13, 1999.
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appraised value versus dutiable value

DUTIABLE VALUE

INTRODUCTION

Headquarters Rulings:

appraised value versus dutiable value

Appraised value has a meaning that is distinct from the meaning of dutiable value.
Appraised value means the final determination by Customs, pursuant to section 402 of
the TAA, as to the full value of the imported merchandise. Dutiable value refers to that
portion, if any, of the appraised value of the imported article upon which duty is actually
assessed.

542095 dated June 24, 1980; 543319 dated Jan. 17, 1985; 544198 dated Aug. 29,
1988.

Where a rate of duty is regulated by the value of imported merchandise, the term
"value" refers to the appraised value of the merchandise, determined in accordance with
section 402 of the TAA. Accordingly, the value of U.S. origin containers classified in
subheading 9801.00.10, HTSUS, is part of the appraised value of the imported
merchandise. The term "value" in subheading 9902.7113, HTSUS, refers to the
appraised value of the imported merchandise.

545224 dated Sep. 19, 1994; modified by 546043 dated Nov. 30, 1995, Cust. B. &
Dec., Vol. 29, No. 51, Dec. 20, 1995.
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Introduction

DUTIES AND TAXES

INTRODUCTION

19 U.S.C. 1401a(b) (3) (B) states the following:

The transaction value of imported merchandise does not include any of the following, if
identified separately from the price actually paid or payable and from any cost or other
item referred to in paragraph (1) . . . (B) The customs duties and other Federal excise
tax on, or measured by the value of, such merchandise for which vendors in the United
States are ordinarily liable.

Similarly, in determining deductive value, the TAA states:

The price . . . shall be reduced by an amount equal to - . . . the customs duties and
other Federal taxes currently payable on the merchandise concerned by reason of its
importation, and any Federal excise tax on, or measured by the value of, such
merchandise for which vendors in the United States are ordinarily liable.

19 U.S.C. 1401a(d) (3) (A) (iv)

The corresponding regulations with respect to the above-cited provisions regarding
duties and taxes are 19 CFR 152.103(i)(2) and 19 CFR 152.105(d)(4), respectively.

GATT Valuation Agreement:

Interpretative Notes, Note to Article 1, Price actually paid or payable, in relevant part
states:

The customs value shall not include the following charges or costs, provided that they
are distinguished from the price actually paid or payable for the imported goods: . . .
duties and taxes of the country of importation.

Regarding a deductive value appraisement, Article 5, paragraph (1)(a)(iv), allows for a
deduction from the price for:

. . . the customs duties and other national taxes payable in the country of importation by
reason of the importation or sale of the goods.

CCC Technical Committee Advisory Opinion 3.1 states:

1. When the price paid or payable includes an amount for the duties and taxes of the
country of importation, should these duties and taxes be deducted in those instances
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Introduction

where they are not shown separately on the invoice and where the importer has not
otherwise claimed a deduction in this respect?
2. The Technical Committee on Customs Valuation expressed the following view:

Since the duties and taxes of the country of importation are by their nature
distinguishable from the price actually paid or payable, they do not form part of the
Customs value.

In addition, with regard to the treatment of anti-dumping and countervailing duties when
applying the deductive method of valuation, CCC Technical Committee Advisory
Opinion 9.1 states:

1. When imported goods which are subject to anti-dumping or countervailing duties fall
to be valued by the deductive method under Article 5 of the Agreement, should those
duties be deducted from the selling price in the country of importation?

2. The Technical Committee on Customs valuation expressed the following view:

In the determination of Customs value under the deductive method, anti-dumping and
countervailing duties should be deducted under Article 5.1(a)(iv) as Customs duties and
other national taxes.

Judicial Precedent:

Century Importers, Inc., v. United States, 22 Ct. Int’l Trade 821 (1998).

The issue before the Court of International Trade was whether the importer had
established that a deduction from the invoice price should have been made for the
amount of duties paid in determining the transaction value of the imported merchandise.
Century Importer, a subsidiary of the buyer, Miller Brewing Company, imported beer
from a related seller, Molson Brewing Company. At the time of the importations, the
normal duty rates were replaced by a fifty percent rate of duty. Century paid the duties
and was later reimbursed by Molson, subsequent to importation. Customs appraised
the beer using transaction value based on the invoice price because there was no
evidence that the invoice price included the applicable duties. The CIT held in favor of
Century deciding that the claimed deduction for the applicable duties was in fact
warranted. The court concluded that there was an error in the preparation of the entry
papers so that the duty-paid nature of the transaction was not indicated at the time of
entry. The court indicated that there is nothing in the statutes or regulations that
indicates that the failure to identify the “duty paid” status of a sale at the time of entry is
an error which may never be corrected. In addition, a repayment of identified duties is
not a “rebate of price” within the meaning of 19 U.S.C. 1401a(b)(4) which excludes
rebates or other price reductions in the determination of transaction value.

Century Importers, Inc., v. United States, 205 F.3d 1308 (Fed. Cir. 2000), vacating and
rev’g 22 Ct. Int’l Trade 821 (1998).
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deduction from transaction value

The Court in this case reversed the decision of the Court of International Trade in
holding that Customs should have allowed a deduction for duties paid by the importer
and subsequently reimbursed by the seller, after importation. Century Importer, a
subsidiary of the buyer, Miller Brewing Company, imported beer from a related seller,
Molson Brewing Company. At the time of importation, the normal duty rates were
replaced by a 50 percent rate of duty. Century paid the duties and was later reimbursed
by Molson, subsequent to importation. Century claimed that in calculating the duties on
the imported beer, Customs should have deducted the reimbursed duties from the
invoice price. The Court applied the relevant statutory formula, 19 USC 1401a(b)(3)
that excludes customs duties from the transaction value if identified separately to
Customs. The record indicates that the parties did not identify these duties separately,
and therefore, Customs has no authorization to deduct these duties from the price
calculation. The Court further stated that because Molson reimbursed the duties after
the date of importation, that the post-importation action was in fact a rebate that,
pursuant to §1401a(b)(4)(B), is disregarded in the determination of transaction value.

Headquarters Rulings:

appraised value

Where a rate of duty is regulated by the value of imported merchandise, the term
"value" refers to the appraised value of the merchandise determined in accordance with
section 402 of the TAA. Accordingly, the value of U.S. origin containers that are
classified in subheading 9801.00.10, HTSUS, is part of the appraised value of the
imported merchandise. The term "value" in subheading 9902.7113, HTSUS, refers to
the appraised value of the imported merchandise.

545224 dated Sep. 19, 1994; modified by 546043 dated Nov. 30, 1995, Cust. B. &
Dec., Vol. 29, No. 51, Dec. 20, 1995.

currently payable

19 U.S.C. 1401a(d) (3) (A) (iv); 19 CFR 152.105(d) (4); GATT Valuation Agreement,
Article 5, paragraph I(a)(iv); See Figure Flattery, Inc. v. United States, 720 F. Supp.
1008 (1989), aff'd 907 F.2d 141 (1990), cited in chapter on DEDUCTIVE VALUE, supra.

In determining the duties that are to be paid under a deductive value appraisement
where there is entitlement to the partial exemption for U.S. components, "customs
duties . . . currently payable on the merchandise concerned by reason of its importation”
are arrived at after the cost or value of the U.S. components has been deducted.
542439 dated June 12, 1981; aff=d by Figure Flattery, id.

deduction from transaction value

19 U.S.C. 1401a(b)(3)(B); 19 CFR 152.103(i)(2); GATT Valuation Agreement,
Interpretative Notes, Note to Article 1, Price actually paid or payable; CCC Technical
Committee Advisory Opinion 3.1
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deduction from transaction value

The proper amount of Customs duties to be deducted from the total price actually paid
or payable, where an invoice indicates that a specified dollar amount has been included
for such duties, is the amount "currently payable on the imported merchandise by
reason of its importation."

542524 dated July 15, 1981 (TAA No. 34).

A Puerto Rican excise tax paid by the seller and included in the invoice price is not a
deductible charge under transaction value.
542512 dated July 21, 1981 (TAA No. 36).

The duty that is to be deducted from a C.I.F. duty-paid price is the actual duty due on
the transaction. The excess estimated duty is an additional payment made to the seller,
as this amount inures to the seller’s benefit.

542401 dated May 21, 1981.

In determining the proper deduction for duties from a C.I.F. price, the actual rate of the
duty at the time of liquidation must be used.
542467 dated Aug. 13, 1981; modified by 542874 dated Aug. 27, 1982.

In determining the deduction for duties from a C.I.F. duty-paid charge, the applicable
rate of duty is based upon the rate that is in effect at the time of entry.
542874 dated Aug. 27, 1982; modifies 542467 dated Aug. 13, 1981.

A state sales tax is deductible from the selling price of goods as a cost of erection and
installation when the party responsible for the erection and installation of the goods
pays such a tax.

542451 dated June 4, 1981 (TAA No. 27).

A state sales tax based upon the value of foreign materials and engineering is dutiable
under transaction value because the tax is neither a federal tax nor is it part of erection
or installation costs. No authority exists to exclude the sales tax from the transaction
value of the merchandise.

543161 dated Jan. 3, 1984.

State sales taxes are deductible from the selling price of goods as a cost of erection and
installation when the party responsible for the erection and installation of the goods
pays such taxes.

543263 dated Sep. 5, 1985.

The amount of Customs duties to be excluded from transaction value is the amount
currently payable on the full appraised value of the imported merchandise. The amount
of Customs duties to be deducted in this case should be calculated based upon the sum
of the invoice price and the value of the assists (less U.S. freight and brokerage fees).
543557 dated Oct. 2, 1985.
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identified separately requirement

Countervailing duties assessed on imported merchandise, if identified separately from
the price actually paid or payable, are to be deducted from transaction value.
543963 dated Sep. 11, 1987; modified by 544722 dated June 4, 1991.

In most instances, a C.I.F. delivered duty paid price does not include anti-dumping
duties, countervailing duties, or marking duties. Therefore, these items would usually
not be deducted from a C.I.F. delivered price to determine the price actually paid or
payable.

544722 dated June 4, 1991; modifies 543963 dated Sep. 11, 1987.

Antidumping duties forming part of a C.I.F. duty-paid price, provided they are identified
separately from the price actually paid or payable, constitute Customs duties and other
federal taxes and should not be included in the transaction value of imported
merchandise determined under section 402(b) of the TAA.

545304 dated Jan. 4, 1994.

The terms of sale indicated on the invoice are “Free Delivered Duty Paid” to the U.S.
purchaser of imported merchandise. The seller fulfills its obligation to deliver when the
goods have been made available at the named place in the country of importation. The
actual charges incurred for international freight and insurance are listed on the invoice
and should be deducted from the price actually paid or payable. In addition, the U.S.
duties are also to be deducted, because the terms of sale include the U.S. duties.
546037 dated Jan. 31, 1996.

The transaction value of imported merchandise does not include any cost incurred for
Customs duties associated with the imported merchandise, if such duties are identified
separately from the price actually paid or payable. The actual U.S. duties, not the
estimated duties, are excluded from the price actually paid or payable.

546111 dated Mar. 1, 1996.

The antidumping duties to be deducted from the price actually paid or payable pursuant
to 19 U.S.C. 1401a(b)(3) are the actual antidumping duties, which are determined at the
time of liquidation based on the rate in effect for the subject entries. Therefore, the rate

of antidumping duties deductible from the price actually paid or payable is $21.83 per
metric ton. Post-importation price adjustments do not affect the transaction value of the
imported merchandise.

547612 dated Dec. 27, 2001.

identified separately requirement
CCC Technical Committee Advisory Opinion 3.1
The amount of a countervailing duty is separately identified on the consumption entry
with respect to the imported merchandise. This provides sufficient identification of the

countervailing duty and this amount is to be deducted from transaction value.
543963 dated Sep. 11, 1987; modified by 544722 dated June 4, 1991.
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offsetting overpayment of duties

The specific amounts involved in the terms of sale, "DEQ duty and ADD paid," are
considered part of the duty-paid price, provided they are identified separately from the
price actually paid or payable. Therefore, they constitute Customs duties and/or other
federal taxes and should not be included in the transaction value of imported
merchandise under section 402(b) of the TAA.

546191 dated Apr. 12, 1999.

The importer paid internal Canadian taxes for the purchase of an automobile. These
taxes were separately identified in the bill of sale. Assuming that the taxes were
refunded to the importer, they are not considered a condition of sale. When taxes paid
in the country of exportation are refunded to the importer, then those taxes are not
included in the price actually paid or payable.

548128 dated July 15, 2002.

A United States resident purchased an automobile imported from Canada. The buyer
paid the entirety of the purchase price, including the separately itemized amount for a
“goods & services tax” (GST). The GST is not properly included in the transaction value
as part of the price actually paid or payable, nor is it an addition to the price actually
paid or payable.

548161 dated Aug. 21, 2002.

offsetting overpayment of duties

An importer may not offset a current duty obligation based on a claim that excess duties
were paid for mold charges attributable to prior shipments of past entries which all have
been liquidated.

545417 dated May 27, 1994.

In accordance with 19 U.S.C. 1514 and 1520, Customs is without legal authority to
reduce the importer's 1992 duty liability to account for overpayments of duties reflected
through the cost reconciliations submitted from 1988 to 1991.

545578 dated Sep. 13, 1994.

The documentation presented was insufficient to establish the actual costs of the
international shipment, and only actual expenses incurred for transportation, insurance,
etc. are permissible exclusions from the transaction value. In addition, Customs does
not have the legal authority to reduce the importer's current duty liability to account for
prior duty overpayments that were not protested by the importer. In this case, the
liquidation of the merchandise is deemed final and conclusive, in that over 90 days
passed since notice of liquidation of the entries issued in the compliance assessment
and the importer did not file a protest pursuant to 19 U.S.C. 1514.

547037 dated July 12, 1999.
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special safeguard duties (SSG)

Based on the evidence presented, the additional duties paid as a result of the EC
Banana Regime Sanctions are included in, or form part of, the duty paid price for the
subject merchandise and should be excluded from the price actually paid or payable
pursuant to 19 U.S.C. 402(b)(4)(A) of the TAA. The 1.4 percent rate of duty was not the
actual rate of duty applied to the merchandise; therefore, it was not the proper rate to
use to determine the amount to be excluded from the price for duties. Rather, the
actual rate of 100 percent should have been used to calculate the non-dutiable charges.
547677 dated June 30, 2000.

Royalty payments paid for patent and trademark rights, upon importation and
subsequent resale benefiting the importer, are dutiable under the TAA as part of the
price actually paid or payable. Royalties are dutiable when (1) the imported
merchandise was manufactured under patent; (2) the royalty was involved in the
production or sale of the imported merchandise; and (3) the importer could not buy the

product without paying the fee. The fact that a company pays royalties as to both
domestically produced and imported patented products does not vitiate the claim that
payment of royalties is closely related to the sale of the imported product. Such royalty
payments are included as statutory additions to the price actually paid or payable unless
the buyer establishes that no portion of the proceeds accrues directly or indirectly to the
seller. Additionally, the importer failed to account for future rebates determined by the
fluctuation in market prices. If the rebates are not accounted for at the time of entry, this
failure precludes the use of these rebates as reimbursements that may offset the duties
owed on the royalty payments in a prior disclosure.

548055 dated Mar. 14, 2002.

Customs does not have the legal authority to reduce an importer’s current duty liability
to account for alleged overpayments that were not protested by the importer.
548096 dated June 4, 2002.

special safeguard duties (SSG)

The United States imposes additional Special Safeguard (SSG) duties on certain
agricultural goods pursuant to Article 5 of the Uruguay Round’s Agreement on
Agriculture. These duties are imposed if the price at which a product enters falls below
a specified trigger price, or if the volume of such imports exceeds a specified trigger
level. For the U.S., the schedule of agricultural goods and the SSGs for those goods
are set out in supchapter IV of Chapter 99, HTSUS. Appraised value for imports into

the U.S. is normally reported and calculated on an FOB basis, with freight reported
separately. The procedures for assessment of price-based SSGs as set forth in Article
5 are based on CIF prices, both for the initial determination of trigger prices and for the
price of each shipment. Therefore, Customs should use CIF prices in the administration
of price-based Special Safeguard (SSG) duties.

548367 dated Oct. 22, 2003.
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FOREIGN TRADE ZONES

INTRODUCTION

The Foreign Trade Zones Act provides that merchandise may be brought into foreign
trade zones and "may be stored, sold, exhibited, broken up, repacked, assembled,
distributed, or otherwise manipulated, or be manufactured except as otherwise provided
in this chapter, and be exported, destroyed, or sent into Customs territory of the United
States. . . ." 19 U.S.C. 81c (1982).

19 CFR 146.65(b) states the following:

(b) Valuation - (1) Total zone value. The total zone value of merchandise provided for in
this section will be determined in accordance with the principles of valuation contained
in sections 402 and 500 of the Tariff Act of 1930, as amended by the Trade Agreements
Act of 1979 (19 U.S.C. 1401a, 1500). The total zone value shall be that price actually
paid or payable to the zone seller in the transaction that caused the merchandise to be
transferred from the zone. Where there is no price paid or payable, the total zone value
shall be the cost of all materials and zone processing costs related to the merchandise
transferred from the zone.

(2) Dutiable value. The dutiable value of merchandise provided for in this section shall
be the price actually paid or payable for the merchandise in the transaction that caused
the merchandise to be admitted into the zone less, if included, international shipment
and insurance costs and U.S. inland freight costs. If there is no such price actually paid
or payable, or no reasonable representation of that cost, the dutiable value may be
determined by excluding from the zone value any included zone costs of processing or
fabrication, general expenses and profit and the international shipment and insurance
costs and U.S. inland freight costs related to the merchandise transferred from the
zone. The dutiable value of recoverable waste or scrap provided for in [section]
146.42(b) will be the price actually paid or payable to the zone seller in the transaction
that caused the recoverable waste or scrap to be transferred from the zone.

Judicial Precedent:

Goodman Mfg., L.P. v. United States, 855 F.Supp. 1313 (Ct. Int’l Trade 1994), rev=d,
69 F.3d 505 (Fed. Cir. 1995).

This case involves the valuation of privileged merchandise (steel) transferred from
Goodman's foreign trade subzone into Customs territory. Goodman used all of the
28,109 pounds of steel in its production of heating furnaces and from this production,
resulting in 2,652 pounds of steel scrap, which was entered and appraised based on the
transaction value of its transfer from the subzone and entry into domestic commerce.
Customs calculated the value of the steel by subtracting freight, insurance and the sale
price received from the scrap dealer who purchased the steel scrap from the full price
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design and development costs

paid for all 28,109 pounds of steel admitted to the foreign trade zone. The Court held
that Goodman did not overcome the presumption of correctness attached to Customs'
valuation and upheld Customs' interpretation of 19 U.S.C. 81c.

Goodman Mfg., L.P. v. United States, 69 F.3d 505 (Fed. Cir. 1995), rev'qg, 855 F.Supp.
1313 (Ct. Int'l Trade 1994).

The Court of Appeals for the Federal Circuit reversed the Court of International Trade’s
decision. At issue was the appropriate allowance to be made for waste or scrap when
determining the dutiable value of privileged foreign merchandise entered from a foreign
trade zone. The appellate court determined that the allowance to be made for the
subject steel scrap should represent the difference between the market value of the
privileged steel initially brought into the zone, i.e., the quantity of steel scrap multiplied
by the value per pound of the privileged foreign steel, and the market value of the steel
scrap, i.e., the transaction value of the steel scrap. The court indicated that the
calculation of duties would be consistent with the language, or mandates, included in 19
U.S.C. 81c and 19 CFR '146.65(b)(2) concerning the dutiable value of such privileged
foreign merchandise.

Headquarters Rulings:

assists

The value of assists provided by the importer must be included in the dutiable value of
merchandise when the merchandise is withdrawn from a foreign trade zone.

544250 dated July 26, 1991; 555053 dated July 26, 1991; 544572 dated Aug. 5,
1991.

design and development costs

The importer purchased automobile components from its related party in Japan and
brought them into its foreign-trade subzone (FTSZ). In the FTSZ, the components were
combined with domestic components to produce finished automobiles that were
subsequently sold to two related U.S. companies. The automobiles manufactured in the
FTSZ by the importer were originally designed and developed by the related party in
Japan. As part of the overall transaction, the two U.S. companies agreed to reimburse
the importer’s related party for the costs incurred in connection with the development of
the vehicles produced by the importer. The dutiable value is based on the price actually
paid or payable for merchandise in the transaction that caused the merchandise to be
admitted into the zone. The payments in this case are made indirectly by the two U.S.
companies, on behalf of their related party buyer, to the Japanese parent. The
payments for the design and development of the imported components constitute part of
the price actually paid or payable.

544694 dated Feb. 14, 1995.
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merchandise processing fee

The merchandise processing fee is assessed on the total zone value of motor vehicles
produced in the foreign trade zone, which includes the value of domestic status
merchandise and other U.S. origin value added in the foreign trade zone.

545721 dated Feb. 27, 1995.

valuation

In the instant case, merchandise is not sold for exportation to the United States but
rather, it is consigned to the importer until sold in the United States. The fact that the
merchandise entered a foreign trade zone after importation does not in any way negate
the proper application of section 402 of the TAA.

542748 dated Mar. 31, 1982.

Foreign steel coil is imported and admitted to a foreign trade zone (FTZ) in
nonprivileged status. The steel coil is manufactured into steel body stampings. Incident
to this manufacture, the coil must be cut to produce blanks, generating scrap. The
complete body stampings are then entered for consumption, duty is paid, and the
stampings are readmitted to the FTZ in privileged domestic status. The dutiable value of
the body stampings includes the total cost of the steel coil used in the manufacture of
the stampings, but a deduction is permitted for the value of the recoverable scrap
generated as a result of the processing performed in the zone.

543048 dated June 17, 1983; aff’d by 543197 dated May 23, 1984.

There is no transaction value for parts withdrawn from a foreign trade zone in the same
condition in which they were entered where the importer's accounting systems can only
identify an average price for each part. Under such circumstances, the next legally
available alternative method of valuation must be used.

543095 dated Jan. 5, 1984.

A U.S. company purchases bearings from a related manufacturer and admits the
bearings into a FTZ in nonprivileged foreign status. The U.S. company resells the
bearings to an unrelated purchaser who transfers the merchandise to another FTZ
where nonprivileged foreign status is retained. The bearings are incorporated into
finished automobiles and withdrawn from the FTZ. The automobiles are neither
produced in nor sold for exportation from a foreign country and, therefore, transaction
value, deductive value, and computed value cannot be satisfactorily determined. Resort
must be made to an alternative value under section 402(f).

543396 dated Aug. 23, 1984.
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With respect to programmed production equipment entering a foreign trade zone, the
total zone value of the equipment includes the full value of the software, as reflected in
the foreign manufacturer's commercial accounts, as well as programming costs incurred
in the FTZ. This value is then reduced by international shipment and insurance costs as
well as costs and expenses incurred in the zone (programming costs) to arrive at the
final dutiable value.

543391 dated Feb. 18, 1987.

The zone value is the price actually paid or payable in the transaction that caused the
generator to be transferred from one subzone to another. Pursuant to 19 CFR
146.65(b)(2), the dutiable value of the generator is the zone value, less any included
zone costs of processing or fabrication, general expenses and profit and any costs
related to international shipment and insurance costs, and U.S. inland freight costs. In
the instant case, there are no adjustments to be made to the zone value.

544818 dated Apr. 1, 1993.

Leather or hide is admitted to a FTZ for cutting into shoe parts and manufactured into
shoes. After cutting, some of the leather will not be used in the shoe production and is
destroyed as scrap (due to flaws and irregularities). Some unused, extra leather will be
used for a future cutting operation and is returned to inventory. When manufacturing the
shoes from the shoe parts, more leather is rendered to scrap through the trimming
process. Because the leather scrapped in both stages of production, as opposed to the
leather returned to inventory, may be considered “used” in the manipulation or
manufacture of the footwear, the former but not the latter would be included in the
transaction value of the leather used in the manufacture of the footwear. The allowance
made for the leather waste is calculated by taking the difference between the market
value of the privileged leather initially brought into the zone and the market value of the
leather scrap. In this case, because the leather was destroyed, with no market value, a
full value allowance reflected by the market value of the privileged leather initially
brought into the zone is appropriate.

546190 dated July 31, 1996.

The proper method of appraisement for merchandise entered into the Foreign Trade
Zone (FTZ) consisting of non-privileged foreign status plastic housing, domestic status
bulbs, and domestic status blister pack & carton should be appraised based upon the
value of the foreign plastic housing and not the domestic packaging on the foreign
status cartons which are crushed in the FTZ and entered into Customs territory
separately as scrap or waste. Thus, non-privileged foreign status cartons which have
been crushed and bundled in the FTZ, should be appraised pursuant to 19 CFR
'146.65(b)(2) at the price actually paid to the importer for the recyclable waste as set
forth on the commercial invoice or the price paid to the zone seller for the recyclable
waste.

547142 dated May 12, 1999.
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The importer claims it was unable to sell shirts after they were imported because there
were no buyers at the time the merchandise was imported. Therefore, the shirts
remained in storage at the FTZ several years during which time they became outdated
and depreciated in value. Based on the information provided, the imported shirts do not
qualify for an allowance for deterioration under 19 C.F.R.146.65(b)(3). The
merchandise is subject to appraisement based on the transaction that caused the
merchandise to be admitted to the FTZ.

547936 dated June 19, 2001.

The importer claims that merchandise deteriorated while stored in the FTZ because it
depreciated in value as a result of age and changing fashions. The imported garments
do not quality for an allowance of deterioration under 19 C.F.R. 146.65(b)(3), in that the
claim of deterioration of the merchandise occurred after the date of importation and it
did not involve moisture, impurities or perishable merchandise. Also, there is no
indication that the importer suffered a casualty, loss or theft. Therefore, the
merchandise is subject to appraisement based on the transaction that caused the
merchandise to be admitted to the FTZ.

547936 dated Aug. 3, 2001.
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FORMULAS IN DETERMINING THE PRICE ACTUALLY PAID OR
PAYABLE

INTRODUCTION

In determining transaction value, the Customs regulations provide:

(a) Price actually paid or payable - (1) General. In determining transaction value, the
price actually paid or payable will be considered without regard to its method of
derivation. It may be the result of discounts, increases, or negotiations, or may be
arrived at by the application of a formula, such as the price in effect on the date of
export in the London Commodity Market. The word "payable" refers to a situation in
which the price has been agreed upon, but actual payment has not been made at the
time of importation. Payment may be made by letters of credit or negotiable instruments
and may be made directly or indirectly. (19 CFR 152.103(a)(1))

GATT Valuation Agreement:

CCC Technical Committee Commentary 4.1 deals with Price Review Clauses, and
states:

1. In commercial practice some contracts may include a price review clause whereby
the price is only provisionally fixed, the final determination of the price payable being
subject to certain factors which are set forth in the provisions of the contract itself.

2. The situation can occur in a variety of ways. The first is where the goods are
delivered some considerable time after the placing of the original order (e.g., plant and
capital equipment made specially to order); the contract specifies that the final price will
be determined on the basis of an agreed formula which recognizes increases or
decreases of elements such as cost of labour, raw materials, overhead costs and other
inputs incurred in the production of the goods.

3. The second situation is where the quantity of goods ordered is manufactured and
delivered over a period of time; given the same type of contract specifications described
in paragraph 2 above, the final price of the first unit is different from that of the last unit
and all other units, notwithstanding that each price was derived from the same formula
specified in the original contract.

4. Another situation is where the goods are provisionally priced but, again in accordance
with the provisions of the sales contract, final settlement is predicated on examination or
analysis at the time of delivery (e.g., the acidity level of vegetable oils, the metal content
of ores, or the clean content of wool).

5. The transaction value of imported goods, defined in Article 1 of the Agreement, is
based on the price actually paid or payable for the goods. In the Interpretative Note to
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that Article, the price actually paid or payable is the total payment made or to be made
by the buyer to the seller for the imported goods. Hence, in contracts containing a
review clause, the transaction value of the imported goods must be based on the total
final price paid or payable in accordance with the contractual stipulations. Since the
price actually paid or payable for the imported goods can be established on the basis of
data specified in the contract, price review clauses of this type described in this
commentary should not be regarded as constituting a condition or consideration for
which a value cannot be determined (see Article 1.1(b) of the Agreement).

6. As to the practical aspects of the matter, where the price review clauses have already
produced their full effect by the time of valuation, no problems arise since the price
actually paid or payable is known. The situation differs where price review clauses are
linked to variables which come into play some time after the goods have been imported.
7. However given that the Agreement recommends that, as far as possible, the
transaction value of the goods being valued should serve as a basis for Customs value,
even though it is not always possible to determine the price payable at the time of
importation, price review clauses should not, of themselves, preclude valuation under
Article 1 of the Agreement.

Headquarters Rulings:

pre-determined formula agreed to between parties
19 CFR 152.103(a)(1); CCC Technical Committee Commentary 4.1

The importer purchases generators on a C.I.F., duty-paid, installed price. The purchase
price includes amounts for assembling the generators subsequent to their importation
into the United States. An escalation provision contained in the contract sets forth a
formula which allows the amount of escalation to be determined from certain indices
when they are published by the Bureau of Labor Statistics. The escalation amounts are
calculated monthly in proportion to the work performed and invoiced. The formula for
determining the escalation amount was arrived at prior to the importation of the
merchandise and, therefore, the escalation payments attributable to the dutiable
portions of the contract price should be taken into account in determining the price
actually paid or payable.

542671 dated Mar. 15, 1982.

In situations in which the price actually paid or payable is determined pursuant to a
formula, a firm price need not be known or ascertainable at the time of importation,
although it is necessary for the formula to be fixed at that time so that a final sales price
can be determined at a later time on the basis of some future event over which neither
the seller nor the buyer has any control.

542701 dated Apr. 28, 1982 (TAA No. 47).

In the event that the price actually paid or payable is to be ascertained according to a
formula that is in existence prior to the exportation of the goods, the price has been set

165



Customs Valuation Encyclopedia
June, 2004 FORMULAS IN DETERMINING THE PRICE ACTUALLY PAID
OR PAYABLE

pre-determined formula agreed to between parties

prior to exportation. Even though it may not be possible at the time of exportation to
ascertain an exact dollar amount owed for the goods, a price actually paid or payable
has been established.

543189 dated Oct. 19, 1983.

In a contract for the sale of merchandise, the parties derive the price actually paid or
payable from a formula based upon the importer's industrial engineering standards and
actual production rates in the United States, subject to anticipated period adjustments.
At the time of entry, duties are deposited based upon standard production costs.
Subsequently, it is discovered that the actual costs are lower. The price actually paid or
payable is represented by the price derived from the pricing formula, i.e., that which
takes into account the subsequent adjustment for actual costs.

543285 dated Mar. 20, 1984.

A price that requires adjustment, either upward or downward, determined pursuant to a
formula, represents transaction value. The formula must be in existence prior to the
date of exportation. Because the formula is in existence prior to the date of exportation,
there is no rebate effected after the date of importation, even though the price may not
be ascertainable until after the date of importation.

543352 dated Mar. 30, 1984.

The final sales prices between the buyer and seller are determined pursuant to a
formula that is fixed at the time of exportation. Because the formula from which the
prices are determined is agreed to before the dates of importation, the currency
exchange payments from the seller to the buyer do not constitute rebates or other
decreases in the price actually paid or payable. Adjustments to the invoice prices
resulting from currency exchange gains as well as from currency exchange losses are
taken into consideration in determining transaction value.

543089 dated June 20, 1984.

Although a firm price is not ascertainable at the time of importation, a fixed formula or
methodology exists which is determined prior to importation so that a final sales price
can be subsequently determined. The adjustments made to the provisional price
indicated on the invoice at the time of entry do not constitute either rebates or
decreases in the price actually paid or payable. Duties are deposited based upon the
provisional invoice price with an adjustment to be reported at the end of a six-month
period.

543917 dated Aug. 27, 1987.

The amount owed to the foreign seller for magazines is calculated pursuant to a
prearranged agreement between the buyer and seller taking into account the unit price,
the quantity of the shipment, as well as other factors. The buyer has a right to return any
unused magazines. An invoice is not provided to the buyer until reconciliation, during
which time the amount of merchandise shipped and returned is taken into account. This
method of calculating the price of the imported merchandise is not a formula that
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determines the price actually paid or payable. The price actually paid or payable is
decreased after the date of importation and the transaction value may not be reduced to
take into account this reduced amount.

543940 dated Nov. 4, 1987.

An agreement entered into between the buyer and seller prior to exportation of the
merchandise which includes the purchase price of a mold, the price of the goods, and
the method by which the mold is repurchased by the seller, does not constitute a
formula pursuant to section 152.103(a)(1) of the Customs regulations.

543983 dated Dec. 2, 1987.

The importer obtains samples from a manufacturer located in Hong Kong. Mutilated
prototype samples are shipped to the importer for approval. Once approved, the
importer instructs the manufacturer to produce additional samples in order for the
importer to solicit orders. An amount paid on an annual basis, which totals the value set
forth on the invoices for all the individual shipments of samples during the year,
represents the transaction value of the imported samples.

544317 dated Apr. 24, 1990.

The importer receives a refund of one half of a mold purchase price if a minimum
number of merchandise is ordered. The entire mold cost is refundable if 300,000 pieces
are ordered. The arrangement contained in the mold purchase orders between the
importer and manufacturer does not constitute a formula under 19 CFR 152.103(a)(1).
The full amount of the mold cost, i.e., disregarding the subsequent refund, is part of the
price actually paid or payable.

544364 dated Oct. 9, 1990.

Where the price actually paid or payable is not certain at the time of importation,
appraisement under transaction value is still appropriate as long as a fixed formula or
methodology exists for later determining the price. Such a formula must be determined
prior to importation of the merchandise and also must be based on a future event over
which neither the seller nor the buyer has any control. In this case, the price actually
paid or payable is not ascertainable under the formula derived by the parties. The
uncertainty regarding payment precludes appraisement of the merchandise under
transaction value.

545622 dated Apr. 28, 1994; revokes 544812 dated Mar. 3, 1994.

Transaction value is rejected in this case as a means of appraisement because the
price actually paid or payable cannot be determined. The alleged formula agreed to
between the parties in determining the price actually paid or payable allows for
adjustments that can be renegotiated and are within the control of the parties.

544840 dated Sep. 29, 1994; aff’g 544707 dated July 16, 1991.

The importer purchased caviar from a Russian seller and entered the merchandise in
June 1992. In December 1992, the parties entered into a settlement agreement which
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provided that in consideration of the payment terms in the settlement agreement, the
parties agreed to discharge each other from any and all obligations arising from the
contract for the purchase of the caviar. The terms in the settlement agreement created
a lower sales price than that originally stated on the invoice. The terms outlined in the
settlement agreement, to the extent that they represent a decrease in price that occurs
subsequent to the importation of the merchandise, may not form the basis of transaction
value.

545532 dated Sep. 14, 1994.

The parties’ method for setting prices for the imported merchandise is based on a
contract entitled the "supply agreement." The price equals the sum of certain costs
incurred by the seller, plus an amount sufficient to reimburse the seller for any royalties
paid to the manufacturer. The seller is required to pay patent royalties to the
manufacturer, and the royalties are determined as a fixed percentage of the selling price
in the United States. A supplementary agreement between the seller and the
manufacturer reduces the amount of the royalty in specified circumstances. The
method of payment described is not a formula upon which transaction value can be
based. The amount of the royalty paid to the manufacturer is within the control of one of
the parties, i.e., the seller. The decrease in price attributable to the lower royalty
payment to the manufacturer is disregarded in determining transaction value.

545388 dated Oct. 21, 1994.

Customs has the authority to appraise merchandise pursuant to a formula using
transaction value so long as a final sales price can be determined at a later time on the
basis of some future event or occurrence over which neither the seller nor the buyer has
any control. Where the future event is subject to the control of the seller or buyer,
however, the formula is unacceptable under the transaction value. In this case, the
actual final price for the imported merchandise is arrived at through negotiations that
may continue after the merchandise is imported into the United States. These
negotiations take into account any discounts, rebates or other sales price adjustments.
The parties exercise control over whether and to what degree the price is adjusted.
This control eliminates consideration of the pricing methodology as an acceptable
formula, and transaction value is not appropriate in appraising the merchandise.

545618 dated Aug. 23, 1996.

The importer intends to import merchandise from its related party seller based on a
provisional price. At a time specified in the contract, the actual price is determined
through the application of an agreed-upon formula between the parties. The final sales
price is determined based upon a set price that is published in a certain publication on a
specified future date. This standard in determining the price is a future event over
which neither the seller nor the buyer has any control, and the formula upon which to
determine the price is agreed to prior to the exportation of the goods. The agreed-upon
formula between the parties is sufficient to establish a price actually paid or payable for
the imported merchandise pursuant to transaction value.

546736 dated Mar. 31, 1998.
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At the time of importation, the price for the imported merchandise is subject to change
based on formula pricing and currency fluctuations. The price at the time of importation
is not a fixed price and it is subject to year-end adjustments, which may not result in a
fixed price until fifteen months after importation. The ultimate purchase price of the
merchandise is dependent upon the gross annual production of the product worldwide
and the invoice between the parties is a good faith estimate submitted at the time of
importation. Transaction value is not applicable as a method of appraisement in this
case. This is not an acceptable formula as provided for in 19 CFR 152.103(a), as a
means of determining the price actually paid or payable.

546421 dated Mar. 27, 1998.

A U.S. importer is importing workstations that may be divided into "split shipments." A
"split shipment" occurs when components of the whole are divided into two or more
shipments and processed as separate Customs entries. The formula proposed by the
importer ascertains a value for an individual workstation trim unit, which, when all
individual workstation values are combined, accounts for the total contract price paid
from the buyer to the seller for the workstations. The proposed formula is an acceptable
apportionment method for the split shipments. This assumes the results are
reasonable, verifiable, and in accordance with generally accepted accounting principles.
547313 dated July 19, 1999.

currency conversion

A price arrived at pursuant to a formula which takes currency fluctuations into account
may represent the transaction value for imported merchandise.
543094 dated Mar. 30, 1984; 543252 dated Mar. 30, 1984.

The final sales prices between the buyer and seller are determined pursuant to a
formula that is fixed at the time of exportation. Because the formula from which the
prices are determined is agreed to before the dates of importation, the currency
exchange payments from the seller to the buyer do not constitute rebates or other
decreases in the price actually paid or payable. Adjustments to the invoice prices
resulting from currency exchange gains as well as from currency exchange losses are
taken into consideration in determining transaction value.

543089 dated June 20, 1984.

price actually paid or payable

"Commissions" paid to the buyer by the seller for lost profits under a sales agreement
and payments made by the seller to the buyer under a second agreement are not made
pursuant to a formula for purposes of 19 CFR 152.103(a)(1). The payments cannot be
deducted from the CIF price to arrive at the price actually paid or payable for the
merchandise.

544464 dated Apr. 30, 1991.
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provisional price

A U.S. importer purchases frozen vegetables and mushrooms in jars from its wholly-
owned Mexican subsidiaries. The invoices submitted for appraisement reflect transfer,
or estimated, prices based on an “export invoice pricing policy.” The importer effects
payments via lump sum monthly transfers in response to the exporter’s request for
funds, without regard to specific entries. An aggregate average price, as opposed to an
entry specific price, is derived from the prices set by the Mexican exporters and which
fluctuate based on actual costs and shipping volume. This method of pricing does not
represent a formula nor does it result in a fixed price for the merchandise. In addition,
evidence has not been provided concerning the circumstances of sale between the
related parties that would indicate that their relationship did not influence the price
actually paid or payable. Transaction value is not applicable as a means of
appraisement.

546231 dated Feb. 10, 1997.

provisional price

The fact that the price actually paid or payable for purposes of transaction value may be
unknown at the time of exportation does not prevent appraisement under transaction
value where the price is subject to a formula. However, in this case, there is no price
actually paid or payable for shipments of merchandise that are entered under the
provisional price because the price is subject to adjustment after exportation without the
benefit of a formula. The absence of a firm price for the merchandise imported under
these entries prevents appraisement pursuant to transaction value.

544666 dated Apr. 5, 1993.

Under the terms of a “Purchase and Sale Agreement,” the buyer purchases and imports
from the seller in order to satisfy all of its requirements for the use of a certain chemical
in the manufacture of a pesticide product. The agreement establishes a provisional
price. This price represents the seller’s full cost to produce the chemical at a fixed
exchange rate, but does not include an amount for profit. At the end of each contract
year, the provisional price is adjusted to reflect the seller's overall cost of production,
which includes overhead and other costs. The agreement requires the seller to notify
the buyer of the provisional price at the beginning of each contract year. The buyer is
then obligated to generate statements, based on the provisional price, showing its
anticipated profit on sales. If the profits are unsatisfactory for either party, the parties
enter into good faith negotiations to arrive at new cost numbers on which to recalculate
profit figures. The formula pursuant to which the price of the imported base chemical is
determined is not acceptable for transaction value purposes because the price actually
paid or payable is unknown at the time the merchandise is shipped. The final price for
each contract year is not set until the seller determines its overall costs for that year.
545609 dated Aug. 11, 1995.

The contract between the seller and the buyer provided that invoice prices would be
paid at the time of entry, based upon the expected prices for the forthcoming months.
Actual revenues and costs incurred were calculated at the end of each month. The
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sufficient information available to determine price actually paid or payable

amounts of the actual revenues and costs incurred were within the control of one of the
parties. There was a difference between the estimated paid costs at the time of entry
and the actual costs or “prices” calculated a month later according to the contract. The
buyer seeks a refund from Customs for the portion of duty paid on the estimated cost
“price.” Although the contract specified a method that would be used to determine the
price for the product and arguably could be viewed as a formula for such, it is not a
formula upon which transaction value can be based. If a future event in the formula is
subject to the control of either the seller or the buyer, then the formula fails to establish
a “price actually paid or payable” pursuant to transaction value.

547493 dated Mar. 14, 2002.

sufficient information available to determine price actually paid or
payable

Where the invoice price to a buyer is based on standard costs, but variances from
standards are known at the time of importation and reconciliation is made at reasonable
intervals, the price actually paid or payable is the amount paid after adjustments for the
variances.

542975 dated Mar. 9, 1983 (TAA No. 60).

A price that requires adjustment, either upward or downward, and determined by the
application of a formula represents the transaction value. The formula must be in
existence prior to the date of exportation. No rebate is effected after the date of
importation, even though the price may not be ascertainable until after the date of
importation.

543352 dated Mar. 30, 1984.
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GENERALLY ACCEPTED ACCOUNTING PRINCIPLES

INTRODUCTION

19 U.S.C. 1401a(g)(3) states:

For purposes of this section, information that is submitted by an importer, buyer, or
producer in regard to the appraisement of merchandise may not be rejected by the
customs officer concerned on the basis of the accounting method by which that
information was prepared, if the preparation was in accordance with generally accepted
accounting principles. The term "generally accepted accounting principles" refers to any
generally recognized consensus or substantial authoritative support regarding -

(A) which economic resources and obligations should be recorded as assets and
liabilities;

(B) which changes in assets and liabilities should be recorded;

(C) how the assets and liabilities and changes in them should be measured;

(D) what information should be disclosed and how it should be disclosed; and

(E) which financial statements should be prepared.

The applicability of a particular set of generally accepted accounting principles will
depend upon the basis on which the value of the merchandise is sought to be
established.

The parallel Customs regulation is 19 CFR 152.102(c)(1) through (3).

GATT Valuation Agreement:

Interpretative Notes, General Note, Use of generally accepted accounting principles,
paragraph 1, is similar to 19 U.S.C. 1401a(g) (3).

In addition, paragraph 2 of the same General Note, with respect to generally accepted
accounting principles, states:

For the purposes of this Agreement, the customs administration of each party shall
utilize information prepared in a manner consistent with generally accepted accounting
principles in the country which is appropriate for the Article in question. For example,
the determination of usual profit and general expenses under the provisions of Article 5
[deductive value] would be carried out utilizing information prepared in a manner
consistent with generally accepted accounting principles of the country of importation.
On the other hand, the determination of usual profit and general expenses under the
provisions of Article 6 [computed value] would be carried out utilizing information
prepared in a manner consistent with generally accepted accounting principles of the
country of production. As a further example, the determination of an element provided
for in Article 8.1(b)(ii) [tools, dies, moulds and similar items used in the production of the
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apportionment and depreciation of assists; 19 CFR 152.103(e)

imported goods] undertaken in the country of importation would be carried out utilizing
information in a manner consistent with generally accepted accounting principles of that
country.

Headquarters Rulings:

apportionment and depreciation of assists; 19 CFR 152.103(e)

General purpose machinery may be apportioned for Customs valuation purposes on a
yearly basis at the depreciated cost as reflected on the books of the importer, assuming
that the depreciation is determined in accordance with generally accepted accounting
principles.

542302 dated Feb. 27, 1981 (TAA No. 18).

Assists may be depreciated and apportioned as desired if such is in accordance with
generally accepted accounting principles.
542302 dated Feb. 27, 1981 (TAA No. 18).

In determining the value of fabric furnished without charge to an unrelated assembler,
the cost of acquisition to the importer (from an unrelated party) must be used, and not
the depreciated cost as reflected on the importer's books and records.

542356 dated Apr. 13, 1981 (TAA No. 24); 542477 dated July 27, 1981.

If the entire anticipated production using an assist is for exportation to the United States,
the total value of the assist may be apportioned on the first dutiable shipment if the
importer wishes to pay duty on the entire value at one time. The assist would not be
added to the price actually paid or payable to form part of the transaction value of future
shipments of articles produced from the assist.

542361 dated July 14, 1981; overruled on other grounds by 544858 dated Dec. 13,
1991.

The value of an assist must be apportioned reasonably in accordance with generally
accepted accounting principles. The value of an assist may not be apportioned entirely
over the first entry of merchandise where that entry is duty free.

542519 dated July 21, 1981 (TAA No. 35).

If a mold that is supplied free of charge to the foreign manufacturer is depreciated to
zero on the books of the importer in a manner that is consistent with generally accepted
accounting principles, then the value of the assist will be limited to the cost incurred in
transporting the assist to the place of production.

543233 dated Aug. 9, 1984.

Assets having a useful life of more than one year are capital assets subject to

depreciation over their useful lives. While generally accepted accounting principles
allow expensing the cost of an asset in the year of acquisition when its cost is
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insignificant and the asset is held for over one year, this should not be construed to
mean that the asset has a zero book value. While the value of fully depreciated assists
is limited to transportation costs to the foreign plant, capital assets (assists) which are
permitted to be expensed by GAAP are not necessarily assets with a zero book value
for Customs valuation purposes. Such assets require the determination as to what, if
any, book value remains if being depreciated over their useful lives.

543450 dated June 25, 1985.

In a situation involving a patent, a reasonable method of apportioning the cost of
development is the addition of a proportionate share of the development cost to the
invoice price of each shipment until the entire development cost has been amortized.
The amount added to each entry is based upon the number of units expected to be
produced for sale to the United States according to available forecast. This method is
reasonable in light of the circumstances and is in accordance with generally accepted
accounting principles.

543806 dated Mar. 12, 1987.

Apportioning the value of an assist on the first entry, in a series of entries, and
subsequently claiming drawback on that first entry is not in accordance with generally
accepted accounting principles and not authorized by the TAA.

544194 dated May 23, 1988; Cust. B. & Dec., Vol. 22, No. 25, June 22, 1988.

If in accordance with generally accepted accounting principles, the value of an assist
provided to the seller is fully depreciated according to the importer's records, then the
value of the assist is limited to the cost of transporting the assist to the place of
production.

544243 dated Oct. 24, 1988; 544256 dated Nov. 15, 1988.

If development, plans, sketches, etc., are used in the production of merchandise that is
only partially for export to the United States, or if the assists are used in several
countries, then the costs of these assists may be apportioned to the imported
merchandise in accordance with generally accepted accounting principles.

544337 dated Apr. 9, 1990.

The importer claims that merchandise deteriorated while stored in the FTZ because it
depreciated in value as a result of age and changing fashions. The imported garments
do not quality for an allowance of deterioration under 19 C.F.R. 146.65(b)(3) because
the claim of deterioration of the merchandise occurred after the date of importation and

it did not involve moisture, impurities, or perishable merchandise. Also, there is no
indication that the importer suffered a casualty, loss, or theft. Therefore, the
merchandise is subject to appraisement based on the transaction that caused the
merchandise to be admitted to the FTZ.

547936 dated Aug. 3, 2001.
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interest expense

computed value

GATT Valuation Agreement, Interpretative Notes, Use of generally accepted accounting
principles, Paragraph 2

Design department costs, not carried on a producer's books as a cost or value of
materials and of fabrication, or a general expense, if in accordance with generally
accepted accounting principles, are not part of computed value.

542325 dated Apr. 3, 1981 (TAA No. 23).

Plant rental and building depreciation costs not on the manufacturer's books are
dutiable as a cost of fabrication pursuant to computed value, unless the costs are not
included as such under generally accepted accounting principles of the producing
country.

542658 dated Jan. 12, 1982 (TAA No. 44); 542873 dated July 20, 1982 (TAA No. 44,
Supplement No. 1).

Under computed value, the amount for general expenses and profits is determined by
information the producer supplies, provided such is in accordance with generally
accepted accounting principles in the country of production. Currency conversion
losses cannot be used for computed value purposes because, in this case, the losses
have no direct relationship to the assembly process and are used only to balance the
general ledger when accounts are converted from foreign currency to U.S. dollars.
543276 dated May 15, 1984.

In determining the computed value of imported merchandise, Customs relies upon
information derived from the commercial accounts of the foreign assembler. If those
accounts reflect a loss during a separate accounting period from that during which the
merchandise under consideration is assembled, this loss may not be carried forward to
offset profits, if any, realized during the latter period. Additionally, even if the account
reflects that the loss is experienced during the same account period as the period
during which the merchandise is assembled, it is necessary for the importer to establish
that offsetting the loss against future profits is consistent with generally accepted
accounting principles applied in the country of production.

543857 dated Feb. 18, 1987.

interest expense

A loan interest expense incurred by the assembler prior to commencement of assembly
operations appearing on the assembler's books of account is properly included in the
amount for profit and general expenses under the computed value method of valuation.
542849 dated Aug. 6, 1982.

Interest expense is considered to be an organizational cost of doing business and a
general expense in determining computed value. Generally accepted accounting
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zero-value assists

principles do not provide for a proration of interest expense merely because the asset
acquired with the loan is utilized less than 100 percent in the production process.
543031 dated Apr. 12, 1983.

rejection of accounting system
19 U.S.C. 1401a(g)(3); 19 CFR 152.102(c)(3)

If information submitted by an importer in regard to the appraisement of merchandise is
prepared in accordance with generally accepted accounting principles, then such
information may not be rejected by Customs on the basis of the accounting method by
which that information is prepared. However, the transaction value derived from such
value information may be rejected as not being in accordance with section 402(b).
543095 dated Jan. 5, 1984.

repairs

When merchandise is returned to the United States for repair, adjustments to the
original purchase price in accordance with generally accepted accounting principles are
made in order to properly appraise the merchandise.

543637 dated Dec. 2, 1985.

start-up costs

Start-up costs in excess of those amounts normally anticipated (excess costs) may be
accounted for under transaction value through the use of an excess costs account
which is periodically updated. The excess costs may then be amortized over the current
and future production of goods and reflected in their transfer price in accordance with
generally accepted accounting principles.

543153 dated May 1, 1984.

zero-value assists
See this chapter, section on apportionment and depreciation of assists, supra.

176



Customs Valuation Encyclopedia
June, 2004 IMPORTER'S OPTIONS

Introduction

IMPORTER'S OPTIONS

INTRODUCTION

With respect to the statutory hierarchy and what option the importer has regarding this
hierarchy, 19 U.S.C. 1401a(a) states:

In General. (1) Except as otherwise specifically provided for in this Act, imported
merchandise shall be appraised, for the purposes of this Act, on the basis of the
following -

(A) The transaction value provided for under subsection (b).

(B) The transaction value of identical merchandise provided for under subsection (c), if
the value referred to in subparagraph (A) cannot be determined, or can be determined
but cannot be used by reason of subsection (b)(2).

(C) The transaction value of similar merchandise provided for under subsection (c), if
the value referred to in subparagraph (B) cannot be determined.

(D) The deductive value provided for under subsection (d), if the value referred to in
subparagraph (C) cannot be determined and if the importer does not request alternative
valuation under paragraph (2).

(E) The computed value provided for under subsection (e), if the value referred to in
subparagraph (D) cannot be determined.

(F) The value provided for under subsection (f), if the value referred to in subparagraph
(E) cannot be determined.

(2) If the value referred to in paragraph (1)(C) cannot be determined with respect to the
imported merchandise, the merchandise shall be appraised on the basis of the
computed value provided for under paragraph (1)(E), rather than the deductive value
provided for under paragraph (1)(D), if the importer makes a request to that effect to the
customs officer concerned within such time as the Secretary may prescribe. If the
computed value of the merchandise cannot subsequently be determined, the
merchandise may not be appraised on the basis of the value referred to in paragraph
(1)(F) unless the deductive value of the merchandise cannot be determined under
paragraph (1) (D).

(3) Upon written request therefor by the importer of merchandise, and subject to
provisions of law regarding the disclosure of information, the customs officer concerned
shall provide the importer with a written explanation of how the value of that
merchandise was determined under this section.

19 CFR 152.101(c) states:

Importer's option. The importer may request the application of the computed value
method before the deductive value method. The request must be made at the time the
entry summary for the merchandise is filed with the district director (see 141.a(b) of this
chapter) [definition of entry summary]. If the importer makes the request, but the value
of the imported merchandise cannot be determined using the computed value method,
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elimination of transaction value

the merchandise will be appraised using the deductive value method if it is possible to
do so. If the deductive value cannot be determined, the appraised value will be
determined as provided for in [section] 152.107.

GATT Valuation Agreement:

The importer's option regarding the use of computed value prior to deductive value is
provided for in Article 4, and in Interpretative Notes, General Note, Sequential
application of valuation methods, Paragraph 3.

Headquarters Rulings:

computed value versus deductive value

19 U.S.C. 1401a(a); 19 CFR 152.101(c); GATT Valuation Agreement, Article 4 and
Interpretative Notes, General Note, Sequential application of valuation methods,
Paragraph 3

Unless the importer chooses at the time of entry to use computed value, deductive
value is applicable as the means of appraisement.
542765 dated Apr. 20, 1982.

If transaction value and transaction value of identical or similar merchandise cannot be
determined, then the Customs value will be based upon deductive value, unless the
importer has elected computed value.

543912 dated Apr. 19, 1988.

elimination of transaction value
19 U.S.C. 1401a(a); 19 CFR 152.101(b); GATT Valuation Agreement, Article 4

Imported merchandise must be appraised pursuant to transaction value if that value can
be determined in accordance with the TAA. There is no option under the TAA to use the
deductive value method of appraisement in situations where transaction value can be
determined.

542972 dated Jan. 6, 1983.
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INDIRECT PAYMENTS

INTRODUCTION

The price actually paid or payable is defined in 19 U.S.C. 1401a(b) (4) (A) as follows:

The term "price actually paid or payable" means the total payment (whether direct or
indirect, and exclusive of any costs, charges, or expenses incurred for transportation,
insurance, and related services incident to the international shipment of the
merchandise from the country of exportation to the place of importation in the United
States) made, or to be made, for imported merchandise by the buyer to, or for the
benefit of, the seller.

(Emphasis added)

The corresponding Customs regulation defines the price actually paid or payable in 19
CFR 152.102(f) (same language as statute).

In addition, 19 CFR 152.103(a)(2) states:

Indirect payment. An indirect payment would include the settlement by the buyer, in
whole or in part, of a debt owed by the seller, or where the buyer receives a price
reduction on a current importation as a means of settling a debt owed him by the seller.
Activities such as advertising, undertaken by the buyer on his own account, other than
those for which an adjustment is provided in [section] 152.103(b), will not be considered
an indirect payment to the seller though they may benefit the seller. The costs of those
activities will not be added to the price actually paid or payable in determining the
customs value of the imported merchandise.

Also, 19 CFR 152.103(a)(1), Example 4 states:

Company X in the United States pays $2,000 to Y Toy Factory abroad for a shipment of
toys. The $2,000 consists of $1,850 for the toys and $150 for ocean freight and
insurance. Y Toy Factory would have charged Company X $2,200 for the toys;
however, because Y owed Company X $350, Y charged only $1,850 for the toys. What
is the transaction value?

The transaction value of the imported merchandise is $2,200, that is, the sum of the
$1,850 plus the $350 indirect payment. Because the transaction value excludes C.I.F.
charges, the $150 ocean freight and insurance charge is excluded.

GATT Valuation Agreement:

CCC Technical Committee Advisory Opinion 8.1 deals with credits in respect of earlier
transactions, and states:
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compensation for assists as indirect payments,

1. How are credits made in respect of earlier transactions to be treated under the
Valuation Agreement when valuing goods that have received the benefit of that credit?
2. The Technical Committee on Customs Valuation expressed the following view:

The amount of the credit represents an amount already paid to the seller and
accordingly is covered by the Interpretative note to Article 1 on "price actually paid or
payable" which specifies that the price actually paid or payable is the total payment of
the imported goods made, or to be made, to the seller. Thus the credit is part of the
price paid and for valuation purposes must be included in the transaction value.

The treatment to be accorded by Customs to the previous transactions which gave rise
to the credit must be decided separately from any decision on the proper Customs value
of the present shipment. The decision whether adjustment may be made to the value of
the previous shipment will depend on national legislation.

Headquarters Rulings:

advertising expenses
19 CFR 152.103(a)(2)

The importer and the manufacturer have entered into an agreement for the purchase of
vodka. The contract specifically provides for a minimum amount to be expended by the
buyer on advertising. Although this may benefit the seller indirectly, the advertising
costs are not part of the price actually paid or payable.

544482 dated Aug. 30, 1990.

compensation for assists as indirect payments,
See also, chapter on PRICE ACTUALLY PAID OR PAYABLE, infra.

Payments made to the seller for expenses incurred for research and development are
part of the price actually paid or payable rather than added on as an assist. However,
the dutiable amount of the research and development is limited to that paid for products
actually exported to the United States.

543324 dated Aug. 8, 1984.

Monies paid directly or indirectly by the buyer to the manufacturer of the imported
merchandise for the purpose of defraying the manufacturer's tooling expenses are not
included in any of the assist categories. Therefore, the tooling payments are not
dutiable as assists. Moreover, in this case, the amount paid to the seller for tooling is
not paid by the buyer but rather, is paid by the ultimate purchaser. This amount is not
part of the price actually paid or payable by the buyer to the seller for the imported
merchandise.

543293 dated Jan. 15, 1985; overruled by 543574 dated Mar. 24, 1986.
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part of the price actually paid or payable as an indirect payment,

Payments made by the ultimate purchaser in the United States, through the importer, to
the manufacturer are not considered assists. However, these payments are part of the
price actually paid or payable as indirect payments.

543574 dated Mar. 24, 1986; overrules 543293 dated Jan. 15, 1985.

Payments made by the ultimate U.S. purchaser, through the U.S. subsidiary/importer, to
the foreign manufacturer/seller for use in the production of tooling necessary to produce
the imported merchandise are indirect payments and part of the price actually paid or
payable.

543882 dated Mar. 13, 1987; aff’d by 554999 dated Jan. 5, 1989.

Payments made by the buyer to the seller for tooling are indirect payments and part of
the price actually paid or payable for the imported merchandise.
543951 dated Sep. 23, 1987.

The foreign seller has agreed with the ultimate purchaser in the United States to be
reimbursed for all tooling expenses. The importer will not receive or transmit to the
related party foreign seller any of the funds used to pay for the tooling. This payment is
furnished indirectly by the buyer and is part of the price actually paid or payable.

543967 dated Dec. 17, 1987.

In situations where the buyer pays the seller to provide a mold necessary for the seller
to produce the imported merchandise, the buyer is not supplying the seller with the
mold. The additional amount paid to the seller for producing the mold is dutiable as part
of the price actually paid or payable.

543983 dated Dec. 2, 1987.

part of the price actually paid or payable as an indirect payment,
See also, chapter on PRICE ACTUALLY PAID OR PAYABLE, infra.

Payment by a buyer to a corporation for services performed for the benefit of a seller
may constitute an indirect payment to the seller that should be included in transaction
value. Payment by a buyer for services not performed for the benefit of a seller does not
form part of transaction value.

542975 dated Mar. 9, 1983 (TAA No. 60).

Payments for product liability insurance made by the buyer to a third party insurer are
be part of the price actually paid or payable as indirect payments. A condition of the sale
required the seller to obtain suitable insurance and bear the cost thereof.

542984 dated Apr. 8, 1983.
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reduction in purchase price for settlement of a debt

Advancement of funds by the buyer to the seller and which is repaid by the seller to the
buyer by reducing the invoice price for the merchandise is part of the price actually paid
or payable.

543426 dated Mar. 15, 1985.

Engineering work is obtained from either U.S. or Canadian vendors in order to
manufacture tools for export to the United States. The manufacturer does not obtain the
engineering work at a reduced cost. The cost of design and engineering work
purchased by the manufacturer from vendors in the United States or Canada is dutiable
only to the extent that such cost is included in the price actually paid or payable for the
imported tools by the importer to the manufacturer.

543584 dated Aug. 30, 1985.

If the buyer of merchandise pays the seller/manufacturer to produce tooling necessary
in the production of the imported merchandise, such payment is included in the price
actually paid or payable as an indirect payment.

543595 dated Apr. 17, 1986.

reduction in purchase price for settlement of a debt

19 CFR 152.103(a)(2); GATT Valuation Agreement, CCC Technical Committee
Advisory Opinion 8.1

A credit for a preexisting debt owed by the exporter is deemed to be an indirect
payment made by the buyer and is included in the transaction value of the imported
merchandise.

543152 dated June 6, 1984.

The importer receives a markdown on future shipments to compensate for air freight
charges that it paid collect on late delivery by the seller. This credit on the future
shipments represents an indirect payment and is part of the price actually paid or
payable.

543771 dated July 11, 1986.

The importer receives a credit on future shipments of merchandise in settlement of a
claim for previously imported merchandise that was defective and/or second quality.
The markdown represents an indirect payment and is part of the price actually paid or
payable for the subsequent shipment.

543772 dated July 11, 1986.

Reductions in price for current shipments in satisfaction of a debt owed the buyer by the
seller resulting from the previous shipment of defective goods constitute indirect
payments and are part of the price actually paid or payable.
543766 dated Sep. 30, 1986; 543830 dated Nov. 7, 1986.
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reduction in purchase price for settlement of a debt

A reduction in the net price of merchandise sold to the importer due to a debt owed to
the buyer by the seller does not preclude the use of transaction value but rather, the
reduction in price represents an indirect payment and is included in the price actually
paid or payable.

543877 dated Mar. 17, 1987.

The importer is owed a credit as a result of defects in a prior shipment and this credit is
applied against a later shipment. Although it was not intended at the time the initial
shipment was imported that a part of its purchase price would be applied to other
goods, the overpayment on the initial shipment is an indirect payment for part of the
later shipment.

543830 dated Nov. 7, 1986.

Cigarettes are imported into the United States. The importer submits an invoice to
Customs that indicates a $320 per case price and a $319 per case discount. The
importer alleges that the cigarettes should be appraised at $1 per case. The per case
reduction in price represents a credit to the importer for a previous shipment involving
slow-moving goods. The reduction in price is not to be considered in determining the
price actually paid or payable for the current shipment. This claimed reduction in price
represents satisfaction of a debt owed the buyer by the seller resulting from the
previous shipment and constitutes an indirect payment which is part of the price actually
paid or payable.

546132 dated Apr. 10, 1996.

The importer purchases fabric from its related party in Russia. A trade debt has
developed between the parties with regard to shipments to the United States. The
importer has received approximately sixty-seven percent of the amount of fabric that it
has actually contracted for and has paid in full for the entire amount. The trade debt
occurred because the importer paid the seller for the fabric faster than the seller was
able to ship the fabric. In order to repay the debt, the parties have agreed to sign a
contract for a certain amount of fabric at $1.50 per meter, but the importer will actually
pay the seller only $1.30 per meter until the trade balance is repaid. The invoice price
of $1.50 per meter represents the price actually paid or payable for the fabric. The
difference in the invoice prices and the actual payments is part of the transaction value
as indirect payments.

546364 dated Dec. 19, 1996.
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Introduction

INSURANCE COSTS

INTRODUCTION

The price actually paid or payable is defined in 19 U.S.C. 1401a(b)(4)(A) as the "total
payment (whether direct or indirect, and exclusive of any costs, charges, or expenses
incurred for transportation, insurance, and related services incident to the international
shipment of the merchandise from the country of exportation to the place of importation
in the United States) made, or to be made, for imported merchandise by the buyer to, or
for the benefit of, the seller." (emphasis added)

The parallel Customs regulation is 19 CFR 152.102(f).

GATT Valuation Agreement:

Article 8, paragraph 2, states:

In framing its legislation, each Party shall provide for the inclusion or the exclusion from

the customs value, in whole or in part, of the following:

(a) the cost of transport of the imported goods to the port or place of importation;

(b) loading, unloading and handling charges associated with the transport of the
imported goods to the port or place of importation; and

(c) the cost of insurance.

CCC Technical Committee Advisory Opinion 13.1 limits the scope of the word
"insurance" under Article 8.2(c) of the Agreement. The Technical Committee expressed
the following opinion:

It is apparent from the context of paragraph 2 of Article 8 that paragraph concerned
charges connected with the shipment of the imported goods (cost of transport and
transport-related costs). Hence the word "insurance" used in subparagraph (c) should
be interpreted as referring solely to insurance costs incurred for the goods during the
operations specified in Article 8.2(a) and (b) of the Agreement.
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product liability insurance payments

Headquarters Rulings:

deduction for cost of insurance from C.L.F. price
19 U.S.C. 1401a(b)(4)(A); 19 CFR 152.102(f)

Insurance premiums, incurred by a seller to insure against the non-payment of
merchandise, passed through to the U.S. buyer as part of a CIF duty-paid price, are part
of the price actually paid or payable.

542857 dated July 14, 1982.

If the amount paid by the buyer of imported merchandise for marine insurance differs
from the amount paid by the seller to obtain the insurance, then the proper deduction
from the price actually paid or payable in a C.l.F. transaction is the actual amount paid
to the insurance company for the insurance coverage.

543827 dated Mar. 9, 1987.

product liability insurance payments

As a condition of the sale for export, the seller is required to obtain product liability
insurance and bear the cost thereof. Although the buyer pays the third party insurer
directly, the insurance is in the seller's name and is required as a condition of the sale.
The premium payments are indirect payments made to the seller and accordingly, are
part of the price actually paid or payable.

542984 dated Apr. 8, 1983.
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INTEREST CHARGES

INTRODUCTION

Judicial Precedent:

Luigi Bormioli Corp., Inc. v. United States, 24 Ct. Int'| Trade 1148 (2000), aff'd, 304
F.3d 1362 (Fed. Cir. 2002).

This case involves the assessment of duties on charges claimed to be bona fide interest
charges excludable from transaction value. Based upon the criteria set forth in T.D. 85-
111, Customs found and both courts agreed, that the plaintiff did not establish that the
charge should be excluded from transaction value.

The CAFC affirmed the CIT’s decision upholding the TD regarding interest charges.,
finding that the criteria set forth in the TD closely mirror the operative language of a
decision by the Committee on Customs Valuation of the GATT. The CAFC found that
the GATT decision is consistent with the statute and the TD is consistent with the
GATT. The court concluded that the TD applied to Bormioli and that Bormioli did not
meet at least one of the criteria for interest payments, i.e.. that the finance agreement
be in writing. The court also was not persuaded by plaintiff's other arguments including
the fact that the IRS had apparently concluded that the charges in issue were interest
charges.

Skechers U.S.A., Inc. v. United States, 25 I.T.R.D. 2050 (Ct. Int’l Trade 2003).

The court in this case held that the plaintiff has failed to present evidence that its
financing arrangements satisfied the written financing agreement requirement in T.D.
85-111. The court stated that the importer must establish that the claimed interest
charges meet the requirements as set forth in T.D. 85-111. The court stated that to
meet the requirements of T.D. 85-111, not only must there be a written financing
agreement, but that it must govern the payments at issue. Except for three entries
specifically mentioned by the court, the importer failed to present evidence that it
complied with the terms of its written financing agreements. Thus, the requirements of
T.D. 85-111 were not met, and the payments were dutiable since they were not bona
fide interest payments, and Customs’ motion for summary judgment was granted.
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T.D. 85-111, dated July 17, 1985; treatment of interest charges

Headquarters Rulings:

pre T.D. 85-111, July 17, 1985

Interest payments made by a buyer to a third party, unrelated to a seller, are not part of
transaction value. Interest payments made by a buyer to a seller as part of the invoice
transaction are part of transaction value.

542275 dated June 11, 1981 (TAA No. 31).

Where a buyer makes interest payments to a seller as part of an overall financing
arrangement between parties, such payments are not part of the amount paid or
payable for the merchandise, and are therefore not part of transaction value.

542627 dated Dec. 17, 1981 (TAA No. 43).

A financial arrangement between the importer and the exporter, under which the
importer, in effect, loans the exporter resources necessary to enable the exporter to
fulfill the importer's orders, is analogous to a financing system not related to the price
actually paid or payable, and is not part of the transaction value of the imported
merchandise.

542666 dated Jan. 26, 1982 (TAA No. 45).

The question of whether a financial arrangement between the buyer and seller is part of
the price actually paid or payable is a question of fact which must be determined on the
basis of evidence available with regard to that particular transaction.

542703 dated Aug. 25, 1982 (TAA No. 50).

Interest payments made by the buyer to the seller are not included in the price actually
paid or payable where the payments are part of a separate, overall financing
arrangement between the parties that bears no relationship to a particular sale.

542869 dated Oct. 13, 1982.

Payments for interest made by the buyer to the seller arranged as part of the invoice
transaction are part of the total payment made to the seller and, therefore, are part of
transaction value.

543023 dated Mar. 17, 1983.

T.D. 85-111, dated July 17, 1985; treatment of interest charges

Interest payments, whether or not included in the price actually paid or payable for
imported merchandise, should not be considered part of the dutiable value provided the
following criteria are satisfied: (1) the interest charges are identified separately from the
price actually paid or payable; (2) the financing arrangement in question is made in
writing; (3) when required to do so by Customs, the buyer can demonstrate that: the
goods undergoing appraisement are actually sold at the price declared as the price
actually paid or payable, and the claimed rate of interest does not exceed the level for
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T.D. 85-111, dated July 17, 1985; treatment of interest charges

such transaction prevailing in the country where, and at the time, the financing was
provided.
T.D. 85-111 dated July 17, 1985.

Interest payments, whether or not included in the price actually paid or payable for
imported merchandise, will not be considered part of dutiable value, provided the criteria
set out in T.D. 85-111 are satisfied.

543531 dated Apr. 30, 1985; 544082 dated Sep. 19, 1988; 544155 dated Dec. 16,
1988, aff’d by 544321 dated May 16, 1989.

An amount paid by the importer to the foreign seller, which represents a reimbursement
of the interest charges that the foreign seller paid to a third party, is a dutiable expense.
This payment does not fall into the purview of T.D. 85- 111, which excludes interest
from the dutiable value of goods.

543765 dated Aug. 8, 1986.

An amount paid by the importer to a foreign seller, which actually represents
reimbursement for the interest charges that the foreign seller pays to a third party, is
dutiable. Such a reimbursement does not fall within the purview of T.D. 85-111
(clarified by General Notice, Cust. B. & Dec., Vol. 23, July 26, 1989), which excludes
interest from the appraised value of goods.

544610 dated Dec. 23, 1991.

The interest charges incurred by the supplier and paid by the importer are not the type
of interest charges provided for in T.D. 85-111, which excludes interest from transaction
value. T.D. 85-111 applies to interest charges incurred for the payment of imported
merchandise, not for the financing of component materials included therein. In this
case, the interest charges are incurred by the supplier in financing its acquisition of
components for the merchandise to be manufactured. The payments made by the
importer to the supplier to reimburse the supplier for the interest charges are part of the
transaction value of the imported merchandise.

545606 dated Nov. 30, 1994.

No written agreement exists between the buyer and seller regarding the interest
charges at issue. The price of the imported merchandise includes an amount for
interest. In addition, the buyer did not book the interest charges as an interest expense
in accordance with generally accepted accounting principles. Accordingly, the interest
charges are included in transaction value as part of the price actually paid or payable.
545984 dated May 16, 1995; clarified by 546030 dated June 13, 1995.

The buyer purchases automobile tires from its related party seller. The price of the
merchandise includes an amount for interest. There is a written financing agreement
between the buyer and seller, dated August 5, 1994, and the buyer records the interest
amounts on its books as interest expense in accordance with generally accepted
accounting principles. The interest payments are identified separately from the price
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clarification regarding treatment of interest

actually paid or payable. Accordingly, the interest charges are not included in
transaction value.

546030 dated June 13, 1995; clarifies 545984 dated May 16, 1995 (the parties
entered into a written agreement and followed the requirements of T.D. 85-111).

There exists no written financing agreement between the related parties with regard to
alleged interest paid by the buyer to the seller in the importation of merchandise. In
addition, no evidence has been submitted to support a determination that the claimed
interest rate did not exceed the prevailing rate for similar transactions in the country
where the loan was made. The requirements of T.D. 85-111 have not been met and
therefore, the finance charges paid by the buyer constitute part of the price actually paid
or payable for the imported merchandise.

545818 dated June 29, 1995.

The criteria of T.D. 85-111 and the clarification have been met; therefore, the finance
charges at issue are not included in the price actually paid or payable for the imported
merchandise. The rate of interest is not excessive in light of the fact that the buyer is a
relatively new company with no credit history and lacks substantial assets. The rate
agreed to between the parties is appropriate, reasonable, and reflects the level for such
transactions prevailing in the country where, and at the time, such financing was
provided.

546262 dated Nov. 29, 1997.

An analysis regarding the dutiablity of interest payments pursuant to T.D. 85-111 is not
warranted when neither the interest charges nor related service fees are paid directly or
indirectly to the actual sellers of the imported merchandise. Since the parties do not
have a buyer/seller relationship, and neither the interest payments or service fees inure

directly or indirectly to the benefit of the unrelated, foreign seller-manufacturers, a
review of T.D. 85-111 is not warranted. The interest payments and finance service
charges paid to a lender that is not also the seller should not be included in the price
actually paid or payable in determining transaction value.

548316 dated July 16, 2003.

clarification regarding treatment of interest
General Notice, Cust. B. & Dec., Vol. 23, July 26, 1989.
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financing arrangement

Customs interprets the term interest to encompass only bona fide interest charges, not
simply the notion of interest arising out of a delayed payment. Bona fide interest
charges are those payments that are carried on the importer's books as interest
expenses in conformance with generally accepted accounting principles. To
demonstrate that the goods are actually sold at the price declared, the buyer must be
able to prove that the price actually paid or payable for identical or similar goods sold
without a financing arrangement closely approximates the price paid for the goods being
appraised.

544334 dated June 27, 1989; 544395 dated Nov. 2, 1990.

Bona fide interest payments are considered to be payments that are carried on the
importer's books as interest expenses in conformance with generally accepted
accounting principles. In the present case, the importer does not book the payments to
the seller as an interest expense and, therefore, does not meet the evidentiary
requirements that are set out in the clarification regarding the treatment of interest.
544580 dated Mar. 1, 1991.

assists

Interest free loans and other financial assistance are not considered to be assists within
the meaning of the term under the Trade Agreements Act of 1979.
542166 dated Feb. 12, 1981 (TAA No. 17).

computed value

A loan interest expense incurred by the assembler prior to commencement of assembly
operations appearing on the assembler's books of account is properly included in the
amount for profit and general expenses under computed value.

542849 dated Aug. 6, 1982.

Interest expense is considered to be an organizational cost of doing business and a
general expense in determining the computed value of imported merchandise.
Generally accepted accounting principles do not provide for a proration of interest
expense merely because the asset acquired with the loan is utilized less than 100
percent in the production process.

543031 dated Apr. 12, 1983.

Interest on a loan is considered to be a general expense under computed value.
Because general expenses are not considered to be direct costs of processing pursuant
to 19 CFR 10.178, the interest expense in question in this case may not be included in
computing the thirty-five percent requirement for GSP eligibility.

543159 dated May 7, 1984.

financing arrangement

The interest payments made by the importer to the Korean bank are indirect payments
to the seller; they are not part of an overall financing arrangement, nor are they provided
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for in a written financing agreement. Therefore, they are to be included in the price
actually paid or payable for the imported merchandise.
545277 dated June 14, 1993.

The importer reimburses one of its parent companies/seller for costs incurred due to the
importer’s delayed payment settlement. Interest accrues on the importer’'s books, and
the parent makes the interest payments directly to the bank for the late payments. The
payments are part of the total payment to the seller for the imported merchandise and
therefore, part of the price actually paid or payable. The payments do not constitute
bona fide interest charges, but rather the payments represent interest arising out of
delayed payment. Even if the interest charges had been bona fide, they would have
been included in transaction value because there is no written finance arrangement
specifying the interest rate or the manner for determining such a rate.

546056 dated Mar. 22, 1996; modified by 546399 dated Mar. 20, 1997.

The importer purchases finished bicycles and bicycle parts from foreign suppliers for
sale in the United States. A Taiwanese supplier negotiated with the importer regarding
the supply of products. These negotiations resulted in a series of memoranda, which
culminated in a “Memorandum of Intent.” This memorandum contained provisions
regarding the financing arrangements involved in purchasing products, including the
rate of interest. Although the memorandum is unsigned, the evidence establishes that
both parties agreed to the terms set forth. The informality of the written communication
between the parties does not negate the existence of the written financial arrangement
governing the transactions as long as the evidence shows that the parties agreed to the
terms. Although T.D. 85-111 requires that the financing arrangement be in writing,
there is no requirement that it must be in one document, signed by both parties, rather
than in multiple documents. In this case, the evidence establishes that the parties
agreed to a financing arrangement that was specified in writing in the “Memorandum of
Intent” and other documents. The interest payments to the seller are not dutiable.
546396 dated Nov. 29, 1996.

Various documents may be considered as a whole to determine whether they constitute
a bona fide written financing arrangement. The first document is the correspondence
between the parties regarding the applicable interest rate for transactions within the
specified time period and a formula utilized by the bank in calculating the interest rate.
The second document is a letter between the parties explaining that the bank had
increased the rate of interest applicable to overdue invoices during a certain time
period. The third document is also the correspondence between the parties indicating
the interest rate that is to be applied. Finally, the fourth document consists of additional
correspondence that confirms the interest rate. These letters and documents set forth
the applicable interest rate, as well as a methodology by which the interest is
determined and under what circumstances interest accrues. Accordingly, there exists
an arrangement put into writing in which the parties understand and agree to the
interest rate charged for financing the transactions. In addition, the interest charges are
identified separately from the price actually paid or payable, and the charges are
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comparable to the prevailing rate for transactions in the same country where the
financing is obtained. The interest charges are not to be included in the transaction
value of the imported merchandise.

546399 dated Mar. 20, 1997; modifies 546056 dated June 3, 1996 (additional
evidence presented regarding the existence of a written financing arrangement).

The importer submitted “interest invoices” and “declarations” regarding the alleged
interest paid in lieu of a written financing arrangement as required by T.D. 85-111. The
documents submitted were executed subsequent to the transactions at issue, and do
not constitute documents from which a written financing agreement may be verified. It

is our conclusion that these documents do not satisfy the requirement of T.D. 85-11 that
the financing arrangement in question was made in writing. If a written financing
arrangement did not exist at the time of the relevant transaction, the payments alleged
to constitute interest must be included in the price actually paid or payable.

548332 dated Oct. 31, 2003.

separately identified from price

The importer has provided a sample invoice that shows a C.I.F. price, inclusive of
interest, from which interest of five percent is deducted in order to arrive at a C.I.F.
price, net of interest. In T.D. 85-111 (provides that interest payments are not to form
part of dutiable value if certain criteria are met), one of the requirements listed is that the
interest charges must be identified separately from the price actually paid or payable.
Here, the charges are distinguishable from the price and there is a written financing
agreement. In addition, the interest rate does not appear to be excessive. Accordingly,
the conditions imposed by T.D. 85-111 have been met, and the interest charges are not
dutiable.

545094 dated Apr. 1, 1993.

The payments made by the buyer to the seller for the interest charges are not part of
the transaction value of the imported merchandise, provided that the payment is
charged to an interest expense account, and that, if required, the buyer can prove that
the subject merchandise is actually sold at the price declared, and the claimed rate of
interest does not exceed the level for such transaction prevailing in the country where
and when the financing was provided.

544970 dated Oct. 20, 1993.

Although the seller’s invoices separately identify interest charges from the price actually
paid or payable, the interest payments are not recorded separately from the purchases
on the importer’s books in accordance with generally accepted accounting principles.
The payments are not bona fide interest payments and, accordingly, are part of the
price actually paid or payable for the imported merchandise.

546070 dated Apr. 25, 1996.
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The importer has not provided any evidence to establish that the alleged interest
charges are recorded on its books as interest expenses in conformance with generally
accepted accounting principles. The importer does not carry the charges labeled as
interest on the seller’s invoices as interest expenses on its books, but rather, as part of
the CIF price of the goods. In addition, the importer has not shown that the claimed rate
of interest does not exceed the level for such transactions prevailing in the country
where, and at the time, the finance was provided. The claimed interest charges are
included as part of the transaction value of the merchandise.

546349 dated Aug. 23, 1996.
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inconsistent documents presented at time of entry, T.D. 86-56

INVOICING REQUIREMENTS

INTRODUCTION

Note: See, 19 CFR 141.81 through 141.92 for complete requirements regarding
invoicing.

Headquarters Rulings:

inconsistent documents presented at time of entry, T.D. 86-56

Imported merchandise entered or withdrawn from a warehouse for consumption is not
to be accepted when documents are presented to Customs, which contain
overstatements, understatements or omissions in price or value information.

T.D. 86-56 dated Feb. 20, 1986.

If an importer provides an acceptable explanation for differences in the price or value
information in visas and invoices, then the entry may be accepted by Customs.
Additional legitimate reasons for differences in the entry documentation may exist, and
in these cases, Customs will act in accordance with the policy set forth in T.D. 86-56.
543731 dated May 1, 1986.

Any differences or inconsistencies in the documentation presented to Customs shall be
considered as an indication that one or more of such documents contains false or
erroneous information. Where a visaed invoice or document is presented to Customs
containing erroneous price or value information, such invoice or document can only be
corrected by the presentation to Customs of a new corrected document or invoice
stamped with the visa of the country of origin.

543792 dated Aug. 14, 1986.

The visaed invoice submitted by the importer indicates the price for the merchandise.
The commercial invoice indicates both the price of the goods and the quota (not a lump
sum but, rather, an indication as to what portion of the total represents the price of the
merchandise). The documentation is acceptable and entry of the merchandise is
allowed.

543825 dated July 7, 1987.

The value of merchandise for appraisement purposes is represented by the
manufacturer's invoice, i.e., the price actually paid or payable for the merchandise. The
visaed invoice corresponds with the quota seller's invoice that represents both the price
of the goods plus the cost of the quota. There is no indication on the visaed invoice as
to what portion of the total represents the price of the merchandise or the amount of the
quota. The importer has presented to Customs a visaed invoice, which contains
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erroneous value information and is inconsistent with other documentation presented by
the importer. Accordingly, the entries are rejected until a corrected visaed invoice is
received.

543809 dated Nov. 5, 1987; 543908 dated Apr. 19, 1988.

Several middlemen purchased wearing apparel from manufacturers, located primarily in
China, at various prices in order to fulfill contracts with a third-party purchaser. The
third-party purchaser subsequently breached the contract and did not take delivery of
the merchandise. In order to quickly relinquish themselves of this seasonal
merchandise, the middlemen contracted with another importer for the purchase at a
reduce rate. The transaction value is represented by the "settlement price.”
Furthermore, evidence of the original invoice price and the "settlement price" should be
provided. Assuming the relevant commercial documentation is submitted, the entry may
be made (T.D. 86-56 does not preclude entry) using the original visaed invoice price
and transaction value as represented by the "settlement price.”

544432 dated Jan. 17, 1990.

In the instant case, the values indicated on the visaed invoices are not always
consistent with the C&F values on the commercial invoices. On the basis of the
information submitted, the dutiable value of the imported merchandise is properly
determined by using the total visaed invoice amounts less actual ocean freight charges.
544581 dated Feb. 25, 1991.

Visaed invoices, presented to Customs at the time of entry, indicate a specific price for
imported merchandise. The United States purchaser, who had originally ordered the
merchandise, subsequently canceled the order. The importer then purchased the
merchandise at the "cancellation price," which is subsequently lower. The importer
presented invoices with the "cancellation price" after entry. The merchandise should be
appraised pursuant to the price that is indicated on the visaed invoice rather than at the
"cancellation price" as indicated by the importer.

544773 dated Apr. 3, 1992.

A discrepancy between the visaed invoice price of imported merchandise and a
renegotiated invoice price of the merchandise does not mandate rejection of the entry,
provided that the importer supplies Customs with commercial documentation sufficient
to show that the difference between the original purchase price and the renegotiated
price is due to a late delivery.
544911 dated Apr. 6, 1993.

The buyer purchases garments manufactured in China, the price of which is negotiated
with the provincial trade authorities, rather than with the actual manufacturer of the
apparel. Once the price is set, the authorities issue a visaed invoice. Recently, the
factories that produce the merchandise have requested that the buyer pay them a per
garment fee in addition to the price negotiated with the provincial authorities. Unless
the fee is paid, the garments may not be produced within the required time, if at all. The
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fee is paid directly to the factory and is not included in the amount shown on the visaed
invoice. Because the fee is paid directly to the factory, there is a discrepancy between
the visaed invoice and the commercial invoice. The discrepancies between the visaed
invoices and the entry documentation have been adequately explained for purposes of
T.D. 86-56. A corrected invoice is not necessary.

545239 dated June 30, 1993.

The importer has submitted visaed invoices that differ from the commercial invoices and
packing lists. The visaed invoices leave 19,600 dozen articles, weighing 1752
kilograms with a value of $18,717.89, unaccounted for on the entry summary. The
importer states that the visaed invoice is incorrect and that the price paid for the
merchandise is that shown on the commercial invoice. The importer claims that a
corrected visa was requested, but through inadvertence, the value of the shipment was
not corrected. In view of the inconsistencies between the visaed invoices and the
commercial invoices and packing lists, and the failure of the importer to submit
documentation to explain the inconsistencies, the appraised value is properly
determined using the amount on the visaed invoices.

544847 dated Sep. 3, 1993.

The importer contracts with a company to supply luggage to be sold in the importer's
stores. The supplier subsequently contracts with the seller to produce the luggage and
export it to the United States. The importer establishes a letter of credit in favor of the
supplier in the amount of the purchase price of the luggage. The supplier then assigns
its right to the letter of credit to the seller. The seller subsequently pays a portion of the
amount to the supplier as compensation for its role in the transaction. The supplier
never takes title to the merchandise. Instead, the seller sends the merchandise to the
port of export, at which point the importer takes title and assumes risk of loss. The
visaed invoice accurately reflects the purchase price received by the seller, i.e., the total
payment by the importer to the seller. The visaed invoice is acceptable under T.D.
86-56.

545416 dated Dec. 10, 1993.

Wearing apparel is imported from various countries. When a shipment is to be sent by
air rather than by sea, the importer pays the costs of air freight, and the suppliers
reduce the price of the merchandise accordingly. Neither the original nor the
renegotiated price includes shipping costs. A new purchase order is used which reflects
the renegotiated price. These arrangements are made prior to the exportation of the
merchandise. However, it may not be possible to obtain revised visaed invoices. As
long as the evidence submitted establishes that the price reductions are agreed to
before the merchandise is exported to the United States, the renegotiated price
constitutes the price actually paid or payable. In addition, the differences in the invoice
values have been adequately explained in accordance with T.D. 86-56, and the
documents need not be returned for correction.

545628 dated July 29, 1994.
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A Canadian middleman sells wearing apparel of Romanian origin to customers in the
United States. The merchandise is shipped directly from the Romanian supplier to the
U.S. customers. Due to the fact that the Canadian middleman does not want to
disclose to its U.S. customers the price it pays to the supplier, the visaed invoice
presented to Customs does not state any price or value information. The commercial
invoices reflect the price between the Canadian middleman and the U.S. customers. A
visaed invoice that contains no value or price information is unacceptable under T.D.
86-56.

546077 dated Aug. 22, 1995.

There are discrepancies between the prices stated on the commercial invoices and
those reflected on the visaed invoices. Customs liquidated the entries with ad valorem
duties assessed on the basis of the greater of the amounts shown on the visaed
invoices. In accordance with T.D. 85-86, the discrepancies between the commercial
and visaed invoices raise the presumption that either or both of the documents contain
false or erroneous information in regard to appraisement. Customs has made this
presumption in the instant case and it is incumbent upon the protestant to establish, to
the satisfaction of the Customs officer, that the price stated on the invoice was, in fact,
the price actually paid by the importer. Merely stating that the importer paid the
commercial price is insufficient. Instead, the protestant needed to provide
documentation that supported its claimed value and an explanation of the discrepancy
between the commercial invoice and the visaed invoice. Such documentation would
have included but not been limited to a written agreement between the importer and
seller/middlemen, a purchase order between the two, and/or, most importantly, proof of
payment between the two parties.

547842 dated May 7, 2002.

separately identified from the price actually paid or payable
See also chapter on POST-IMPORTATION CHARGES, infra.

19 U.S.C. 1401a(b) (3) (A) (i); 19 CFR 152.103(i) (1) (i)

Engineering and set-up fees in connection with the U.S. installation of imported
equipment are not included in transaction value of the imported merchandise. The
purchase contract or invoice must clearly establish the separate identity of these
charges.

542611 dated Sep. 22, 1981.

On-site operating and training expenses incurred by the buyer, if identified separately
on the sales invoice, are not included in the transaction value of the imported
merchandise. These fees are considered as incurred for "the construction, erection,
assembly, or maintenance of, or the technical assistance provided with respect to, the
merchandise after its importation into the United States."

543331 dated June 14, 1984.
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Payment made for performance bond insurance coverage which is included in the price
actually paid or payable must be separately identified in order for the cost to be
deducted pursuant to section 402(b)(3)(A)(i). Otherwise, it would remain part of the
price actually paid or payable.
543567 dated Jan. 17, 1986.
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LEASE TRANSACTIONS

INTRODUCTION

In 19 U.S.C. 1401a(b)(1), transaction value is defined as "the price actually paid or
payable for the merchandise when sold for exportation to the United
States. . . ." (emphasis added)

The parallel Customs regulation is 19 CFR 152.103(b).

GATT Valuation Agreement:

Article 1, paragraph 1, corresponds with 19 U.S.C. 1401a(b)(1).

In addition, CCC Technical Committee Study 2.1 discusses the treatment of rented or
leased goods, and states the following:

1. Transaction value, the primary method of valuation under the Agreement, is based on
the price actually paid or payable for the goods when sold for export to the country of
importation.

2. Advisory Opinion 1.1 on "the concept of sale in the Agreement" states that hire or
lease transactions by their very nature do not constitute sales, even if the contract
includes an option to purchase the goods. Therefore for such cases, the transaction
value method is precluded and it becomes necessary to determine the Customs value
under other methods, in the order prescribed by the Agreement.

3. Where goods which are identical or similar to the rented or leased goods are sold for
export to the country of importation, it would be possible to establish the Customs value
on the basis of Articles 2 and 3.

4. However, in cases where these two Articles cannot be used, Article 5 [deductive
value] must next be considered. Since by their nature rented or leased goods would not
themselves be sold in the country of importation, Article 5 would apply only if identical or
similar imported goods were sold in the country of importation. If not, it will be necessary
to try to establish the Customs value under Article 6 [computed value].

5. Once the possibility of establishing the Customs value under Articles 2 to 6 has been
exhausted, Article 7 [value if other values cannot be determined] must then be invoked
under which various approaches are possible.

6. In the event of the goods being valued under Article 7, the methods laid down in
Article 1 to 6 inclusive, applied with reasonable flexibility, should be used first .

7. If under Article 7 the Customs value cannot be determined by flexible application of
Articles 1 to 6, it may be established using other reasonable means provided that they
are not precluded by Article 7.2 and are consistent with the principles and general
provisions of the Agreement and Article VII of the GATT.
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8. For instance, valuation could be based on the use of valid list prices (for new or used
goods) for exportation to the country of importation. In the case of goods which have
been used, valuation may be based on a valid list price for new goods in the absence of
a valid list price for used goods. However, since the goods would have to be valued
with reference to their condition at the time of importation, such list prices for new goods
must be adjusted to take into account the depreciation and obsolescence of the goods
being valued.

9. Another possibility would be recourse to expert advice acceptable to both customs
and importer. The value so determined should be in conformity with the provision of
Article 7 of the Agreement.

10. In some cases, rental contracts include an option to buy. This option may be given
at the beginning, during or at the end of the basis contract period. In the first case
valuation should be based on the option price. In the last two cases, rental payments
provided for in the rental contract plus the residual sum required may provide a basis for
the determination of the Customs value.

11. In cases where there is no option to buy, valuation under Article 7 could also
proceed on the basis of the rental charges paid or payable for the imported goods. To
this end, the aggregate rental expectations during the economic life of the goods may
serve as a basis. Care needs to be taken with respect to certain cases where the rental
charges can be quoted higher in order to secure amortization of the goods within a
period shorter than the economic life of the goods.

12. Determination of the economic life of the goods may at times create practical
problems, such as in industries where the rate of technology change is rapid. While the
past experience of the life of identical and similar goods might be useful, in most cases
a solution is likely to be found by consulting with specialized firms in co-operation with
the importer. It should also be noted that a distinction will have to be made with regard
to economic life of new and used goods, such as using "the whole economic life" for
new goods and "the remaining economic life" for used goods.

13. Once the total rental charges have been determined, certain adjustments may be
necessary to establish the Customs value, in the form of either additions or deductions
depending upon the terms of the contract and the principles underlying the Agreement.
Where probable additions are concerned, dutiable elements not already included in the
rental charges should be taken into account. In this respect, the factors listed in Article 8
could provide some guidance. In respect of deductions, any elements which are not part
of the Customs value should be deducted.

14. The following example illustrates the determination of Customs value on the basis of
rental charges payable. (For purposes of example, elements mentioned in Article 8 are
ignored.) This approach could be applicable regardless of the duration of the contract.
In cases of re-exportation of the goods before the expiration of the estimated economic
life, the refund of Customs duties and taxes would be possible if the national legislation
allows it.

Facts of the transaction

15. As a result of its expanding business, firm A of country X decides to rent a new
machine from rental company B of country Y for a minimum duration of 36 months,
renewable. According to the terms of the contract the erection and maintenance costs in
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reasonably adjusted transaction value

the country of importation incurred by the importer are 20,000 c.u. per annum for the
first two years of operation and 30,000 c.u. per annum for the following years, payable
to the rental firm. The machine is rented at 50,000 c.u. per month inclusive of these
costs and of an interest charge of 10%.

16. In view of the specific nature of the machine, none of the valuation methods (Articles
1 to 6), even applied with reasonable flexibility are appropriate. As a result of
consultation between Customs and the importer, it is decided to base the Customs
value on the total amount of the rent payable for the whole economic life of the
machine. For that purpose it has been established that the machine can be used for five
years.

17. The total amount of the rent payable over five years would, therefore, be taken as a
basis for valuation. Once so determined, it is necessary to deduct from this account the
costs for erection and maintenance and the interest charges.

18. The following symbols are adopted for formulating the calculation:

R = total rent payable during the full economic life of the goods

M = costs of erection and maintenance | = interest

Customs value =R - (M + 1)

Additional examples are provided for in CCC Technical Committee Case Study 4.1,
Treatment of rented or leased goods.

Headquarters Rulings:

elimination of transaction value

See, 19 U.S.C. 1401a(b)(1);19 CFR 152.103(b); GATT Valuation Agreement, Article1,
paragraph 1.

Under circumstances where merchandise is imported pursuant to an agreement to
lease with an option to purchase, the merchandise cannot be considered to be sold for
exportation to the United States. Therefore, transaction value would be eliminated as a
basis of appraisement.

542996 dated Mar. 4, 1983.

reasonably adjusted transaction value

The U.S. company imports equipment leased from a related company. The leased
equipment cannot be properly appraised under 19 U.S.C. 1401a(b)-(e) of the TAA. The
equipment can be appraised pursuant to section 402(f), using the transaction value
method reasonably adjusted to permit the rental value of the equipment over its full
economic life to represent the value of the merchandise.

545112 dated June 7, 1993.
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NORTH AMERICAN FREE TRADE AGREEMENT

INTRODUCTION

Headquarters Rulings:

accumulation provision

The producer manufactures a good from originating and non-originating components.
Costs associated with the production of the non-originating material are not recorded on
the books of the material producer but rather on the books of the material producer’s
parent. The applicable rule of origin for the good requires both a tariff shift and a
regional value-content (RVC) test. In regard to the RVC calculation, the producer of the
good wishes to accumulate certain originating costs incurred in the production of the
non-originating material pursuant to the accumulation provision set forth in section 14 of
the NAFTA Rules of Origin Regulations. However, there is no authority under the
accumulation provision to accumulate costs incurred by persons other than the
producer of the material and therefore, the originating costs recorded on the books of
the material producer’s parent may not be accumulated.

545676 dated Jan. 20, 1995.

As long as the appropriate requirements are met, a Mexican producer of electrical wire
harnesses may, under the net cost method, accumulate originating costs incurred in the
U.S. by the importer to insulate bare, non-NAFTA originating, copper wire. In
accordance with sections 14(1) and (2) of the Appendix to the final NAFTA Rules of
Origin Regulations (ROR), an exporter or producer of a good may accumulate the
production of materials incorporated in a good, for example, processing and overhead
costs, provided they are part of the net cost incurred by the producer in the production
of that material and are reflected as such on the books. It is also necessary to examine
sections 6(11) and 2(6) of the ROR for a determination of “net cost” and “total cost,”
respectively. Ascertaining “net cost” involves a calculation of the producer’s “total cost.”
546009 dated Dec. 4, 1995.
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The cost of packing cartons of U.S. origin are recorded on the books of the producer;
therefore, they are included in the total cost, but excluded from net costs. Under the net
cost method, the regional value content (RVC) of a good is determined in accordance
with section 6(11) of the ROR, which provides generally that the net cost of a good is its
total cost less any excluded costs. For purposes of determining RVC, the term "total
cost" is defined as "all product costs, period costs and other costs that are recorded,
except as otherwise provided in the books of the producer without regard to the location
of the persons to whom payments with respect to those costs are made" under 19 CFR
pt. 181, section 2(6). The NAFTA Rules of Origin Regulations section 7 allow for the
exclusion of the value of non-originating packing materials in determining the value of
non-originating materials. Based on the information presented, the packing costs are
originating and, therefore, would not be included in the value of non-originating
materials.

546838 dated Apr. 9, 1999.

Based on the evidence submitted, the bearings meet the definition of a light duty
automotive good pursuant to section 2 of the NAFTA Rules or Origin Regulations. In
this situation, pursuant to section 9(1) of the NAFTA Rules of Origin Regulations, none
of the non-originating materials (cage, molded seal, grease, seal, outer ring and inner
ring) are listed in the Schedule IV of the NAFTA Rules of Origin Regulations and,
therefore, are not traced materials. Thus, the value of these non-originating materials is

not included in the value of the non-originating materials when calculating the regional
value content but they it is included in the net cost of the bearings. Therefore, the
bearings in this situation meet the requirements of General Notice 12(1)/85.241(b),
HTSUS, and are considered "originating goods" pursuant to General Notice 12(b)(ii),
HTSUS.

547073 dated Mar. 8, 2000.
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change in tariff classification

change in tariff classification

The Appendix to section 181.131, Customs Regulations, (19 CFR 181.131; the NAFTA
Rules of Origin Regulations (ROR)), sets forth, at Part IV, section 4, the bases for
determining whether a good originates in the territory of a NAFTA country. Section
4(2)(B) of the ROR provides that a good originates in the territory of a NAFTA country
where each of the non-originating materials used in the production of the good
undergoes the applicable change in tariff classification, set forth in Schedule | of the
ROR (Annex 401 of the NAFTA), as the result of the production occurring entirely in the
territory of one or more of the NAFTA countries, and the good satisfies the applicable
regional value content requirement. In this instance, the processing operation in
Canada does not result in a change in subheading because benzyl chloride and benzyl
peroxide are classified in subheading 2916.32. Accordingly, the benzyl peroxide does
not qualify as an originating good under NAFTA. In addition, because the production
process does not result in a change in classification, there is no need to undertake a
regional value content calculation. The good does not qualify as an originating good
under NAFTA.

545761 dated Nov. 15, 1994.

A “cold box” is produced in Canada from both originating and non-originating materials,
and is classified in subheading 8419.60.1000, HTSUS. The non-originating materials
used in the production of the cold box consist of columns, classified in subheading
8419.90.3000, HTSUS, and heat exchangers, classified in subheading 8419.50.1000,
HTSUS. Based upon the information submitted, the non-originating materials used in
the production of the good do not undergo a change in classification. The cold box
does not qualify as an originating good for purposes of NAFTA